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FOURTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 

OF 

YOGAWORKS, INC. 

 

FIRST: The name of the Corporation is YogaWorks, Inc. (the 

“Corporation”). 

SECOND: The address of the Corporation’s registered office in the State of 

Delaware is 1209 Orange Street, Wilmington, County of New Castle, Delaware, 19801, and the 

name of its registered agent at such address is The Corporation Trust Company. 

THIRD: The purpose of the Corporation is to engage in any lawful act or 

activity for which corporations may be organized under the General Corporation Law of the 

State of Delaware (the “DGCL”), as it now exists or may hereafter be amended and 

supplemented.  

FOURTH: The Corporation is authorized to issue two classes of stock to be 

designated, respectively, “Common Stock” and “Preferred Stock.”  The total number of shares of 

capital stock which the Corporation shall have authority to issue is 55,000,000.  The total number 

of shares of Common Stock that the Corporation is authorized to issue is 50,000,000, having a 

par value of $0.001 per share, and the total number of shares of Preferred Stock that the 

corporation is authorized to issue is 5,000,000, having a par value of $0.001 per share. 

FIFTH: The designations and the powers, privileges and rights, and the 

qualifications, limitations or restrictions thereof in respect of each class of capital stock of the 

Corporation are as follows: 

A. COMMON STOCK. 

1. General. The voting, dividend, liquidation, conversion and stock split rights 

of the holders of the Common Stock are subject to and qualified by the rights of the holders of 

the Preferred Stock of any series as may be designated by the Board of Directors of the 

Corporation (the “Board of Directors”) upon any issuance of the Preferred Stock of any series. 

2. Voting. Each holder of Common Stock shall be entitled to one (1) vote for 

each share of Common Stock held by such holder.  Each holder of Common Stock shall be 

entitled to notice of any stockholders’ meeting in accordance with the Bylaws of the Corporation 

(as in effect at the time in question) (the “Bylaws”) and applicable law on all matters put to a 

vote of the stockholders of the Corporation. 

The number of authorized shares of Common Stock may be increased or 

decreased (but not below the number of shares thereof then outstanding) by the affirmative vote 

of the holders of a majority of the stock of the Corporation entitled to vote, irrespective of the 

provisions of Section 242(b)(2) of the DGCL. 

3. Dividends. Subject to the rights of any holders of any shares of Preferred 

Stock which may from time to time come into existence and be outstanding, the holders of 
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Common Stock shall be entitled to the payment of dividends when and as declared by the Board 

of Directors in accordance with applicable law and to receive other distributions from the 

Corporation.  Any dividends declared by the Board of Directors to the holders of the then 

outstanding Common Stock shall be paid to the holders thereof pro rata in accordance with the 

number of shares of Common Stock held by each such holder as of the record date of such 

dividend. 

4. Liquidation. Subject to the rights of any holders of any shares of Preferred 

Stock which may from time to time come into existence and be outstanding, in the event of any 

liquidation, dissolution or winding up of the Corporation, whether voluntary or involuntary, the 

funds and assets of the Corporation that may be legally distributed to the Corporation’s 

stockholders shall be distributed among the holders of the then outstanding Common Stock pro 

rata in accordance with the number of shares of Common Stock held by each such holder. 

B. PREFERRED STOCK 

Preferred Stock may be issued from time to time in one or more series, each of 

such series to have such terms as stated or expressed herein and in the resolution or resolutions 

providing for the issue of such series adopted by the Board of Directors as hereinafter provided.  

Authority is hereby expressly granted to the Board of Directors from time to time 

to issue the Preferred Stock in one or more series, and in connection with the creation of any 

such series, by adopting a resolution or resolutions providing for the issuance of the shares 

thereof and by filing a certificate of designations relating thereto in accordance with the DGCL, 

to determine and fix the number of shares of such series and such voting powers, full or limited, 

or no voting powers, and such designations, preferences and relative participating, optional or 

other special rights, and qualifications, limitations or restrictions thereof, including without 

limitation thereof, dividend rights, conversion rights, redemption privileges and liquidation 

preferences, as shall be stated and expressed in such resolutions, all to the fullest extent now or 

hereafter permitted by the DGCL.  Without limiting the generality of the foregoing, the 

resolution or resolutions providing for the issuance of any series of Preferred Stock may provide 

that such series shall be superior or rank equally or be junior to any other series of Preferred 

Stock to the extent permitted by law. 

The number of authorized shares of Preferred Stock may be increased or 

decreased (but not below the number of shares thereof then outstanding) by the affirmative vote 

of the holders of a majority of the stock of the Corporation entitled to vote, irrespective of the 

provisions of Section 242(b)(2) of the DGCL. 

SIXTH: Upon the filing and effectiveness of this Fourth Amended and 

Restated Certificate of Incorporation with the Secretary of State of the State of Delaware (the 

“Effective Time”), each then-outstanding share of Common Stock (“Old Common Stock”) shall 

be automatically converted into 1/1.333520 validly issued, fully paid and non-assessable shares 

of Common Stock without any further action by the Corporation or the holder of such shares of 

Old Common Stock (the “Common Stock Split”). Each stock certificate representing shares of 

Old Common Stock shall thereafter represent a number of shares of Common Stock equal to the 
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same number of shares of Old Common Stock previously represented by such stock certificate, 

multiplied by 1/1.333520 and rounded down to the nearest whole number; provided, however, 

that each person or entity (“Person”) holding of record a stock certificate or certificates that 

represented shares of Old Common Stock shall receive, upon surrender of such certificate or 

certificates, a new certificate or certificates evidencing and representing the number of whole 

shares of Common Stock to which such Person is entitled as a result of the Common Stock Split 

based on the aggregate number of shares of Old Common Stock held by such Person. No 

fractional interest in a share of Common Stock shall be deliverable upon the Common Stock 

Split. Stockholders who otherwise would have been entitled to receive any fractional interest in a 

share of Common Stock, in lieu of receipt of such fractional interest, shall be entitled to receive 

from the Corporation an amount in cash equal to the fair value of such fractional interest as of 

the Effective Time. All share numbers, dollar amounts and other provisions set forth herein give 

effect to the Common Stock Split. 

SEVENTH: The personal liability of the directors of the Corporation, to the 

Corporation or its shareholders for monetary damages for breach of his or her fiduciary duty as 

director, is hereby eliminated to the fullest extent permitted by the DGCL, as the same may be 

amended and supplemented.  Any amendment, repeal or modification of this Article Seventh, or 

the adoption of any provision of the Fourth Amended and Restated Certificate of Incorporation 

inconsistent with this Article Seventh, shall not adversely affect any right or protection of a 

director of the Corporation existing immediately prior to such amendment, repeal or 

modification.  If the DGCL is amended after approval by the stockholders of this Article Seventh 

to authorize corporate action further eliminating or limiting the personal liability of directors, 

then the liability of a director of the Corporation shall be eliminated or limited to the fullest 

extent permitted by the DGCL as so amended. 

EIGHTH: The Corporation shall, through the Bylaws or otherwise, to the 

fullest extent permitted by the DGCL, as the same exists or may hereafter be amended and 

supplemented, indemnify, advance expenses and hold harmless any person who was or is a 

director or officer of the Corporation or its subsidiaries.  The Corporation may, by action of the 

Board of Directors, provide rights to indemnification and to advancement of expenses to such 

other employees or agents of the Corporation or its subsidiaries to such extent and to such effect 

as the Board of Directors shall determine to be appropriate and authorized by the DGCL.  Any 

amendment, repeal or modification of this Article Eighth shall not adversely affect any rights or 

protection existing hereunder immediately prior to such repeal or modification.   

NINTH: The Court of Chancery of the State of Delaware shall be the sole 

and exclusive forum for (i) any derivative action or proceeding brought on behalf of the 

Corporation, (ii) any action asserting a claim of breach of a fiduciary duty owed by any director, 

officer, employee, stockholder or agent of the Corporation to the Corporation or the 

Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any provision of 

the DGCL, this Fourth Amended and Restated Certificate of Incorporation or the Bylaws or as to 

which the DGCL confers jurisdiction on the Court of Chancery of the State of Delaware, or (iv) 

any action asserting a claim governed by the internal affairs doctrine.  Any Person purchasing or 

otherwise acquiring or holding any interest in shares of capital stock of the Corporation shall be 

deemed to have notice of and to have consented to the provisions of this Article Ninth. 
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TENTH: From time to time any of the provisions of this Fourth Amended 

and Restated Certificate of Incorporation may be amended, altered, changed or repealed, and 

other provisions authorized by the laws of the State of Delaware at the time in force may be 

added or inserted in the manner and at the time prescribed by said laws, and all rights at any time 

conferred upon the stockholders of the Corporation by this Fourth Amended and Restated 

Certificate of Incorporation are granted subject to the provisions of this Article Tenth. 

ELEVENTH: In furtherance and not in limitation of the rights, powers, privileges 

and discretionary authority granted or conferred by the DGCL or other statutes or laws of the 

State of Delaware, the Board of Directors is expressly authorized to make, alter, amend or repeal 

the Bylaws, without any action on the part of the stockholders, but the stockholders may make 

additional Bylaws and may alter, amend or repeal any Bylaw whether adopted by them or 

otherwise.  The Corporation may in its Bylaws confer powers upon its Board of Directors in 

addition to the foregoing and in addition to the powers and authorities expressly conferred upon 

the Board of Directors by applicable law. 

TWELFTH: In recognition and anticipation that (i) certain directors, principals, 

officers, employees and/or other representatives of investment funds or vehicles affiliated with 

Great Hill Partners, L.P. (the “Principal Stockholder”) and its Affiliates (as defined below) may 

serve as directors, officers or agents of the Corporation or any of its subsidiaries (such Persons, 

“Principal Stockholder Representatives”), and (ii) the Principal Stockholder and its Affiliates 

may now engage and may continue to engage in the same or similar activities or related lines of 

business as those in which the Corporation, directly or indirectly, may engage and/or other 

business activities that overlap with or compete with those in which the Corporation, directly or 

indirectly, may engage, the provisions of this Article Twelfth are set forth to regulate and define 

the conduct of certain affairs of the Corporation with respect to certain classes or categories of 

business opportunities as they may involve the Principal Stockholder or its Affiliates and the 

powers, rights, duties and liabilities of the Corporation and its directors, officers and 

stockholders in connection therewith.  For purposes of this Article TWELFTH, “Affiliate” 

means, with respect to any Person, any other Person directly or indirectly controlling, controlled 

by, or under common control with such Person; provided, that neither the Corporation nor any of 

its subsidiaries will be deemed an Affiliate of any stockholder of the Corporation or any of such 

stockholders’ Affiliates.   

1.  Scope.  The Corporation waives, to the maximum extent permitted by law, the 

application of the doctrine of corporate opportunity, or any other analogous doctrine, with 

respect to the Corporation, to the Principal Stockholder, any Principal Stockholder 

Representative or any of their respective Affiliates (each individual or entity entitled to such 

waiver, an “Exempted Person”). To the maximum extent permitted by law, except to the extent 

otherwise provided in any agreement between an Exempted Person and the Corporation and/or 

any of its subsidiaries, no Exempted Person shall have any obligation to refrain from (i) engaging 

in the same or similar activities or lines of business as the Corporation or any of its Affiliates or 

developing or marketing any products or services that compete, directly or indirectly, with those 

of the Corporation or any of its Affiliates today or in which the Corporation or any of its 

Affiliates proposes to engage or develop, (ii) investing or owning any interest publicly or 

privately in, or developing a business relationship with, any individual or entity engaged in the 
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same or similar activities or lines of business as, or otherwise in competition with, the 

Corporation or any of its Affiliates or (iii) doing business with any client or customer of the 

Corporation or any of its Affiliates (each of the activities referred to in clauses (i)-(iii) above, a 

“Specified Activity”). The Corporation renounces any interest or expectancy in, or in being 

offered an opportunity to participate in, any Specified Activity that may be presented to or 

become known to any Exempted Person. Notwithstanding anything to the contrary in this Article 

Twelfth, no Exempted Person shall be liable to the Corporation or its stockholders or to any 

Affiliate of the Corporation for breach of any fiduciary duty solely by reason of the fact that such 

Exempted Person engages in any of the Specified Activities. To the fullest extent permitted by 

law, the Corporation hereby renounces any interest or expectancy in, or right to be offered an 

opportunity to participate in, any business opportunity which may be a corporate opportunity for 

an Exempted Person and the Corporation or any of its Affiliates, except as provided in Article 

Twelfth, Section 2 hereof. Subject to Article Twelfth, Section 2, in the event that any Exempted 

Person acquires knowledge of a potential transaction or other business opportunity which may be 

a corporate opportunity for itself, herself or himself and the Corporation or any of its Affiliates, 

such Exempted Person shall, except to the extent prohibited by law, have no duty to 

communicate or offer such transaction or other business opportunity to the Corporation or any of 

its Affiliates and, to the fullest extent permitted by law, shall not be liable to the Corporation or 

its stockholders or to any Affiliate of the Corporation for breach of any fiduciary duty as a 

stockholder, director or officer of the Corporation solely by reason of the fact that such 

Exempted Person pursues or acquires such corporate opportunity for itself, herself or himself, or 

offers or directs such corporate opportunity to another individual or entity. 

2.  Allocation of Corporate Opportunities.  Notwithstanding anything in Article 

Twelfth, Section 1 to the contrary, the Corporation does not renounce its interest in any corporate 

opportunity offered to any Person who serves as an officer (excluding the offices of Chairperson 

or Vice Chairperson of the Board) or employee of the Corporation. 

3.  Certain Matters Deemed Not Corporate Opportunities.  In addition to and 

notwithstanding the foregoing provisions of this Article Twelfth, a corporate opportunity shall 

not belong to the Corporation if it is a business opportunity that the Corporation is not financially 

able or contractually permitted or legally able to undertake, or that is, from its nature, not in the 

line of the Corporation’s business or is of no practical advantage to it or that is one in which the 

Corporation has no interest or reasonable expectancy. 

4.  Amendment of this Article.  No amendment or repeal of this Article Twelfth in 

accordance with the provisions of Article Tenth shall apply to or have any effect on the liability 

or alleged liability of any Exempted Person for or with respect to any activities or opportunities 

of which such Exempted Person becomes aware or otherwise relies on the protection afforded to 

such Exempted Person prior to such amendment or repeal. This Article Twelfth shall not limit 

any protections or defenses available to, or indemnification or advancement rights of, any 

director or officer of the Corporation under this Fourth Amended Certificate of Incorporation, the 

Bylaws or applicable law. 

5.  Notice of this Article.  To the fullest extent permitted by law, any individual or 

entity purchasing or otherwise acquiring any interest in any shares of capital stock of the 
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Corporation shall be deemed to have notice of and to have consented to the provisions of this 

Article Twelfth. 

THIRTHEENTH: The Board of Directors shall be divided into three classes, 

designated Class I, Class II and Class III. Each class shall consist, as nearly as may be possible, 

of one-third of the total number of directors constituting the entire Board of Directors. The initial 

division of the Board of Directors into classes shall be made by the decision of the affirmative 

vote of a majority of the entire Board of Directors. The term of the initial Class I directors shall 

terminate on the date of the 2018 Annual Meeting; the term of the initial Class II directors shall 

terminate on the date of the 2019 Annual Meeting; and the term of the initial Class III directors 

shall terminate on the date of the 2020 Annual Meeting or, in each case, upon such director’s 

earlier death, resignation or removal. At each succeeding Annual Meeting of Stockholders 

beginning in 2018, successors to the class of directors whose term expires at that Annual 

Meeting shall be elected for a three-year term and until their successors are duly elected and 

qualified. If the number of directors is changed, any increase or decrease shall be apportioned 

among the classes so as to maintain the number of directors in each class as nearly equal as 

possible, and any additional director of any class elected to fill a vacancy resulting from an 

increase in such class or from the removal from office, death, disability, resignation or 

disqualification of a director or other cause shall hold office for a term that shall coincide with 

the remaining term of that class, but in no case will a decrease in the number of directors have 

the effect of removing or shortening the term of any incumbent.   


