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-
-
PURCHASE AND SALE AGREEMENT

- This Purchase and Sale Agreement (this “Agreement™) dated as of January 18, 2008 (the
“Exccution Date™} is made and entered into by and among Redbud Energy 1, 1.I.C, Redbud
Encrgy [I, LLC and Redbud Energy I, LILC (each. a “Seller™ and collectively, the “Sellers™)

- and Oklahoma Gas and Electric Company. an Oklahoma corporation (“Purchaser™).

RECITALS

- WHEREAS, the Sellers colicctively own 100% of the partnership interests (the
“Interests™) in Redbud Energy LP. a Delaware limited partnership (the “Company™);

- WHEREAS. the Company owns a nominal 1.230 MW gas-fired. combined-cycle power
generation tacility located in Luther. Oklahoma (the “Facility™):

- WHEREAS, Purchaser 1s the owner and operator of clectric gencration, transmission and
distribution facilitics through which it is ¢ngaged in the business of generating, transmitting and
sclling electric energy to the general public and at wholesale:

WHEREAS, Oklahoma Municipal Power Authority ("OMPA™) is the owner of joimt

ownership interests in clectric generation facilities operated by other entities and the owner and

- operator of electric generation facilities through which OMPA is engaged in the business of
generating, transmitting and selling electric energy to OMPA’s member municipalitics;

WHEREAS, Grand River Dam Authority (“GRDA™) is the owner and operator of clectric

* generation and transmission facilities through which GRDA is engaged in the business of
generating, transmitting and sclling electric energy to municipalities, electric cooperatives and
- industries;
WHEREAS, Scllers desire to sell to Purchaser, and Purchaser desires to purchase from
- Sellers, therr Interests in the Company. as provided in this Agreement: and

WHEREAS, Purchaser intends to, promptly after the Closing, dissolve the Company
pursuant to Subchapter VIII of the Delaware Revised Uniform Limited Partnership Act, and scll
- undivided interests of all the assets of the Facility to OMPA and GRDA pursuant to the Assct
Purchase Agreement, such that Purchaser, OMPA and GRDA will own the Facility as tenants in
common at the percentage of fifty-one percent (51%), thirteen percent (13%) and thirty-six
- percent (36%) respectively.

NOW, THEREFORE, in consideration of the foregoing and the mutual promises made in
- this Agreement and of the mutual benefits to be derived from such promises, and for other good
and valuable consideration, the receipt and sufficiency of which is acknowledged, the Partics to

this Agreement, intending to be legally bound. agree as follows:
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-
-
ARTICLE |
DEFINITIONS AND CONSTRLUCTION
-
Section 1.01  Defimtions.  For purposes of this Agreement, the following terms shall
have the respective meanings sct forth below:
- . - .
“1933 Act™ has the meaning set torth in Scction 5.07.
“Adjusted Current Assets™ means all “accounts receivable™ and “prepaid expenses and
- 1y . : v M
other current assets”, plus all the Variable Milestone Payments made by the Company during the
[nterim Period: but for the avoidance of doubt, only including the Variable Milestone Payments
during the Interim Penod and excluding the LTSA balance as of the Execution Date, cach
* dctermined 1n a manner consistent with the September 30, 2007 balance sheet of the Company
and in accordance with GAAP, consisiently applied.
- “Adjusted Current Liabilities™ means all “current liabilitics™, determined in a manner

consistent with the September 30, 2007 balance sheet and in accordance with GAAP,
consistently applied, but excluding “accounts payable-intercompany™ which shall be zcro as of
- the Closing Date.

“Adjusted Net Working Capital”™ means Adjusted Current Assets minus Adjusted Current
- ELiabilities, determined as of 11:59 pm on the day prior to the Closing Date.

“Aftected Employcee™ has the meaning set forth in Section 6.09.

-
“Affiliate” means any Person that directly, or indirectly through one or more
mtermediarics, controls, is controlled by or 1s under common control with the Person specified.
- For purposes of this defimition, control of a Person means the power, direct or indirect, to direct
or causc the direction of the management and policies of such Person whether through ownership
of voting securifics or ownership interests, by contract or otherwise, and specifically with respect
- lo a corporation, partnership, trust or limited liability company. means direct or indirect
ownership of more than fifty percent (50%) of the voting securities in such corporation or of the
voting intcrest in a partnership or limited liability company or of the beneficial interests in a
- trust.
“Agrecment™ has the meaning set forth in the introductory paragraph 1o this Agreement.
- *Allocanion Schedule™ has the meaning sct forth in Section 2.08.

“Assct Purchase Agrcement™ means an agreement among Purchaser, OMPA and GRDA,
- substantially in the form attached hercto as Exhibit A, which shall not be amended or waived
without Scller's prior written consent, which consent shall not be unrcasonably withheld.

- *Balancce Sheet Date™ has the meaning set forth in Section 4.17(a).

“Base Purchase Price™ has the meaning set forth in Section 2.02(a).
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“Benetit Plan™ means: (a) cach “employee bencetit plan,” as such term is detined in
Section 3(3) of ERISA_ {b) cach stock bonus. stock ownership, stock option, stock purchase,
- stock apprectation rights, phantom  stock, or other equity plan (whether qualified or
nonqualified), (¢) cach bonus, deferred compensation or incentive compensation plan, and
(d) any other employcee benefit plan, program. agreement or arrangement of any kind {including,
- any employmen:, consulting, retention, change in control or severance plan, policy, arrangement
or agreement), in each case covering cither current or former emiployees. directors or consultants
of the Company or current or former employcees, directors or consultanis of the Operator who are
- or were employed at or providing services in respect of the Facility: provided, that such term
shall not include (1) routine employment policies and procedures, including wage, vacation,
holiday, and sick or other leave policies, (2) workers compensation insurance, and (3) dircctors
- and otficers hability insurance.

“Business Day™ means a day other than Saturday, Sunday or any day on which banks
located in the City of New York are authorized or obligated to closc,

“Change of Law™ means the adoption, implementation, promulgation, repeal,
modification or reinterpretation of any Law, order. protocol. practice or measure of or by any
Governmental Authority which occurs subsequent to the Exccution Date.

“Charter _Documents™ means with respect to any Person, the certificate or articles of

- incorporation, organization or tformation and by-laws, the limited partnership agreement. the

partnership agreement or the operating or limited liability company agreement, cquityholder

agreements and or other orgamzational and governance documents of such Person, including

- thosc that are required to be registered or kept in the place of incorporation, organization or
formation of such Person and which establish the legal personality of such Person.

- “Claim™ means any demand, claim, action, legal procecding {whether at law or in equity)
or arbitration.

- “Closing™ has the meaning set torth in Scction 2.03.
“Closing Date™ means the date on which the Closing occeurs,
“Code™ mcans the Intcrnal Revenue Code of 1986,
“Commeonly Controlled Entity™ means any trade or business, whether or not incorporated,
- that, together with the Company, would be a “single employer™ within the meaning of Section
414(b), (c). (m) or {0) of the Code.

- “"Company™ has the meaning set forth in the recitals.

“Consent Order” means that certain Consent Order dated July 23, 2007, issued in Case
- No. 07-254 to Redbud Encrgy LP by the Oklahoma Department of Environmental Quality, Air
Quality Division.
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-
L
“Comtract” means any wrnitten contract, lease. hicense. evidence of indebtedness,
mortgage. indenture, purchase order, binding bid, letter of credit, secunty agreement or other
- written and legally binding arrangement.
“Credit Agreements™ shall mean (1) the $1,040,000.000 First Lien Credit and Guaranty
- Agreement, dated March 8. 2007, among Kelson Fiance LLC. Kelson Encrgy Inc.. the
Subsidiary Guarantors (as defined therein), Deutsche Bank Trust Company Americas, Memill
Lynch Capital Corporation, and other lender parties thereto, and (2) the $470,000,000 Second
- Lien Credit and Guaranty Agreement, dated March 8, 2007, among the same parties.
“Debt™ of any specified Person means: (a) any and all liabilitics and obligations of any
- Person (i) for barrowed moncy (including the current portion thercof), (1) under or related to any
reimbursement obligation relating to a letter of credit, bankers® acceptance or note purchase
facility, (im) evidenced by a bond, note, debenture or similar instrument (including a purchase
money obligation), (iv) for the payment of money relating to a lease or instrument that is
- required to be classified as a capitalized finance fcase obligation in accordance with GAAP,
(v) for all or any part of the deferred purchase price of property or services (other than trade
payables), and (vi) under or related to any agreement that is an interest rate swap agreement,
- basis swap, forward rate agreement, commeodity swap. commodity option, equity or cquity index
swap or option, bond option, interest rate option, forward foreign exchange agreement, rate cap,
collar or floor agreement, currency swap agreement, Cross-Curreney rate swap agreement,
- currency option or other similar agreement (including any option to enter into any of the
foregoing), and (b} any and all liabilities and obligations of others described in the preceding
clause (a) that such Person has guaranteced or that is recourse to such Person or any of its assets
- or that is otherwise its legal liability or that is secured in whole or in part by the assets of such
Person, For purposcs of this Agreement, Debt shalt include any and all acerued interest, success
tees, prepayment premiums, make-whole premiums or penaltics, and fees or cxpenses
- (including, without limitation, attorneys” tees) associated with any Debt.
“Du¢ Ditigence Information™ has the meaning set forth in Section 5.10(¢).
-

“Environmental Law™ mcans any applicable federal, state or local law, statute, ordinance,

rule, regulation, permit or order of any Governmental Authonty relating to {a) the protection,

- preservation or restoration of the environment (including air, surface water, groundwater,

drinking water supply, surface land, subsurtace land, plant and animal lifc or any other natural

resource), or (b} the cxposure to, or the use, storage, recycling, treatment, generation,

- transportation, processing, handling, labeling, production, release or disposal of Hazardous
Substances, in each casc as in effect at the Execution Date.

“ERISA™ means the Employee Retirement Income Security Act of 1974, as amended.

-
“Estimatcd Purchase Price™ has the meaning sct forth in Section 2.05(a).
- “Execution Date™ has the meaning sct forth in the introductory paragraph to this
Agreement.
- “Facility” has the meaning set forth in the recitals.
L]
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-l

L]
“Federal Power Act™ means the Federal Power Act, as amended.

- “FERC™ means the Federal Energy Regulatory Commission, Or any SUCCEsSsor agency.
“Final Purchasc Price™ has the meaning set torth in Scction 2.06,

-

“Financial Statements’™ has the meaning set forth in Section 4.17.

“GAAP" means generally accepted accounting principles in the United States of
- America.

“(Governmental Authority” means any court, tribunal, arbitrator, authority. agency,
- commission, ofticial or other instrumentality of the United States or any state, county, city or
other political subdivision or similar governing entity, and including any governmental, quasi
governmental or non-governmental body administering, regulating or having general oversight
- over gas, electricity, power or other markets,

“GRDA™ has the meaning set forth in the recitals.

-
“Hazardous Substance”™ means any substance presently listed. defined or classified as a
pollutant, contaminant, hazardous substance, toxic substance, hazardous waste, solid waste or
- special waste under any applicable Environmental Law, including, without limitation, asbestos,
mold, petroleum or any fraction of petroleum. polychlorinated biphenyls, or urea formaldehyde
foam insulation.
- .- . . .
“HSR_Act” means the Hart-Scott Rodino Antitrust [mprovements Act of 1976, as
amended.
- “Indemnified Party™ has the meaning set forth in Section 9.05.
“Indemnifying Party™ has the meaning sct forth in Section Y.05.
]

“Independent Accounting Firm™ means a nationally recognized accounting firm that 1s
not the principal accounting firm of either Purchaser or any Seller, as agreed to between the
- Parties.

“Intellcctual Property™ has the meaning set forth in Section 4.13.

“Interest Rate™ means the prime per annum rate of interest as published trom time to time
by The Wall Street Journal.
- “Interests™ has the meaning sct torth in the recitals.
*Interim Period” means the period of time from the Execution Date until the Closing
- Date or termination of this Agreement.

“Knowledge™ means, (i) in the case of Selters or the Company. the actual knowledge (as
- opposed to any constructive or imputed knowledge) ot the individuals listed on Schedule 1-1,
after reasonable inquiry, and (i) in the case of Purchaser. the actual knowledge (as opposed to

-5-
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L]
-
any constructive or imputed knowledge) of the individuals listed on Schedule 1-2. atter
reasonable inquiry.
- . .
“Laws™ means all laws, statutes, rules, regulations, ordinances and other pronouncements
having the cffect of law of any Governmental Authority.
- : " : - :
“Lien™ mecans any sccurity interest, pledge, mortgage. lien, charge, encumbrance,
conditional sale agrecement, title retention contract, right of first retusal, option to purchase,
- proxy. voling trust or voting agreement or any similar interest.
“Losses™ means any and all judgments, losses, habilities, amounts paid i scttlement,
damages, fines, penalties, deficiencies, losses and expenses (including interest, court costs,
- reasonable fees of attorneys, accountants and other experts or other reasonable expenses of
litigation or other proceedings or of any Claim, default or assessment).
- “LTSA™ means that certain Long-Term Parts and Service Agreement. dated January 29,
2001, between the Company and General Electric International, Inc., as amended.
- “Material Adverse Effect™ means any change or event or effect occurring on or after the

date hereof that 15, individually or in the aggregate, matenally adverse to the assets, operations,
business, propertics or financial condition of the Facility or the Company, taken as a whole, in
- cach case, except tor any such change, event or effect resulting from or arising out of (a) changes
In ¢conomic or financial conditions generally or in the industry in which the Company operates
(including the clectric generating, transmission or distribution industries), whether national,
- regional or local. (b) changes in international, national, regional, state or local wholesale or retail
markets for electric power or fuel supply or transportation or related products, including those
duc to actions by competitors, (¢) changes in gencral regulatory or political conditions, including
- any acts of war or terrorist activitics, (d) changes in the North American, nattonal, regional, state
or local clectric transmission or distribution systems, () strikes, work stoppages or other labor
disturbances, (f) increases in the costs of commodities or supplies, including fuel, (g) effects of
- weather or meteorological events, (h) any Change of Law, or any judgments. orders. decrees or
regulatory policy that apply generally 1o all similarly situated Persons in the region in which the
Facility 1s located, (1) changes or adverse conditions in the sccurities markets, including those
relating to debt financing, (j) the execution or delivery of this Agreement or the consummation of

-
the transactions contemplated hereby or the announcement of any of the matters set forth in this
clause (j), (k) any adverse change or effect attributable to the announcement, pendency or

- consummation of the transactions contemplated by this Agreement (including but not limited to
any decrease in customer demand, any reduction in revenues, any disruption in supplicr. partner,
or similar relationships, or any loss of employecs) and (1) any actions to be taken pursuant to or

- in accordance with this Agreement. Without limiting the foregoing, it is understood that a forced
outage of any one (1) Unit, with an anticipated repair cost of less than $10 million (above any
applicable insurance proceeds in connection with such outage), shall not be a Material Adverse

* Effect for purposes of this Agreement,

“Maternia| Contracts’™ has the meaning sct forth in Section 4.06(a).

- “OCC ricans the Oklahoma Corporation Commission.

-

-6-
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-
- “OMPA " has the meaning sct forth in the recitals.
- “Operator” means North American Fnergy Services. Inc.

“Ordinary Course™ means the ordinary and normal course of the Company’s conduct of
- business consistent with past practice cmployed by the Company.

“Owned Real Property™ has the meaning set forth in Section 4.07(a).
- “Paty™ or “Partics’™ means Purchaser, on the one hand, and Scllers, on the other hand;

provided, however, that when the context dictates, such terms shall include the Company.

- “Permits™ has the meaning sct forth in Section 4.05(b).

“Permutted Liens™ means (a) mechanic’s, matenalmen’s, workmen's, repairmen’s and
- stmilar Liens ansing in the Ordinary Course with respect to any amounts not yet due and payable
or which (x) arc being contested in good faith through appropriate proceedings or (v) have been
bonded. (b) Liens tor Taxes not yet due and payable or which are being contested in good faith
through appropriate proceedings. (¢) purchase money Liens and Liens securing rental payments
under capital lease arrangements, (d) pledges or deposits under workers™ compensation
legislation, unemployment insurance Laws or similar Laws. (¢) good faith deposits in connection
with bids, tenders or contracts. including rent security deposits. (1) pledges or deposits to secure
public or statutery obligations or appeal bonds, (g) in the case of real property, such state of facts
as an accurate survey would show and recorded casements, covenants and other restrictions
which do not matenally impair the current or future use or occupancy of the property subject
thereto as currently used and occupied, (h) Liens arising by operation of applicable Law securing
amounts not vet due and payable ansing in the Ordinary Course, (1) Liens and other matters
disclosed on Schedule 1.01x hereto and (3) such imperfections of title, casements, encumbrances,
restrictions or other Liens that, individually or in the aggregate, do not materially affect the
current or future value or use of the Company’s assets in a manner consistent with past practice.

“Person” means any natural person, corporation, general partnership, limited partnership,
limited liability company. proprictorship, other business organization, trust, union, association or
Governmental Authority.

“Prudent Operator Practices™ means, with respect to the Facility, any of the practices,

mcthods and acts gencrally engaged in or approved by a significant portion of the independent

- clectric power gencration industry during the relevant time period that, in the exercise of

reasonable judgment in light of the applicable manufacturer’s recommendations and the facts

known or that reasonably should have been known at the time the decision was made, would

- rcasonably have been expected to accomplish the desired result at a reasonable cost consistent

with good business practices, reliability, safety and expedition. Prudent Operator Practices are

intended to consist of practices, methods or acts generally accepted in the region where the

- Facility is located, and arc not intended to be limited to optimum practices, methods or acts to
the exclusion of all others.

- “Purchaser™ has the meaning set forth in the introductory paragraph to this Agreement.
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-
-
“Purchasr Governmental Approvals™ has the meaning sct forth n Section 5.03(c¢).
- “Purchaser’s Post-Closing Adjustment™ has the meaning st forth in Section 2.064a).
“Representatives”™ means  the  officers, dircctors, managers, employees,  counsel.
- accountants, fimancial advisers or consultants of a Person.
“Schedule™ ur *Schedules™ means one or more of the disclosure schedules attached
hereto.
[
“Schedule of Asscts and Liabilities™ means the schedule of assets and habilities attached
hercto as Schedule 1-3.
-
“Seller™ and *“Scllers™ have the meaning set forth in the recitals.,
- “Seller Governmental Approvals™ has the meaning set forth in Section 3.03(c).
“Sellers” Marks™ has the meaning set forth in Section 6.11.
- . .- L o + ~ .
“Seller's Percentage™ means the Scller’s percentage set forth opposite cach Seller’s name
on Schedule 2.0 to this Agreement.
- - " . . .
“Subsidiary” means, with respect to any Person, any corporation or other organization,
whether incorporated or unincorporated, of which such Person or any Subsidiaries of such
Person owns, directly or indirectly, more than fifty percent (50%) of the stock or other equity
- interest, or controls more than fifty percent (50%) of the voting power entitled (x) to vote on the
clection of members to the board of directors or similar governing body or (y) to manage the
business of such Person.
-

“Tax™ or “Taxes” means any income. profits, franchise, withholding, ad valorem,

personal property (tangible and intangible), real property, employment, payroll, sales and use,

- social security, disability, occupation, property. severance, cxcise and other taxes, including any
interest, penalty or addition thereto.

- “Tax Proceeding™ has the meaning sct forth in Section 6.03(b).

“Tax Retums™ mcans any return. report or similar statement required to be filed with
respect to any Taxes, including any information retumn, claim for refund, amended return and

-
declaration ot estimated Tax.

- “Taxing Authority”™ means, with respect to any Tax, the governmental entity or political
subdivision thereof that imposes such Tax, and the agency (if any) charged with the collection of
such Tax for such entity or subdivision.

. “Termination Date™ has the meaning set forth in Section 8.01(b)(i).

-

-
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“Transter Taxes™ means all transfer, sales, use. goods and services, value added,
documentary, stamp duty, gross receipts, excise, and conveyance Taxes and other similar Taxes,
- Jduties. tees or charges.

“Unaudited Balance Sheet™ has the meaning sct forth in Section 4.17(a).

- . R -
“Unit™ ricans any one (1) of the four (4) power trains at the Facility, cach power train
being comprised of a single GE 7FA Gas Turbine, Foster Wheeler Heat Recovery Steam
- Gengrator and ALSTOM Steam Generator.

“Variable Milestone Payments™ means the cash portion of those payments described in
Scctions 8.4.5 (b), (d) and (¢) of the LTSA (Scetion 8.4.5 15 contained in Amendment 3 to the
- LTSA. dated as of July 27, 2007).

Scction 1.02  Construction.

(2) All Article. Section, Subscction, Schedule and Exhibit references used in

this Agreement are to Articles, Sections, Subsections, Schedules and Exhibits to this Agreement

- unless otherwise specificd. The Exhibits and Schedules attached to this Agreement constitute a
part of this Agreement and are incorporated herein for all purposes.

- {b) It a term is defined as one part of speech (such as a noun), it shall have a
corresponding meaning when used as another part of speech (such as a verb). Unless the context
of this Agrecment clearly requires otherwise, words importing the masculine gender shall

s include the feminine and neutral genders and vice versa. The words “includes”™ or “including”

shall mean “includes without limitation™ or “including without limitation,” the words “hercot.”

“hereby.” “herein,” “hercunder”™ and similar terms in this Agreement shall refer to this

Agreement as a whole and not any particular Section or Article in which such words appear and

[ ]
any reference to a Law shall include any amendment thereof or any successor thereto and any
rules and regulations promulgated thereunder. Currency amounts referenced herein are in U.S.
- Dollars.
{c) Whenever this Agreement refers to a number of days, such number shail
- refer to calendar days unless Business Days are specified. Whenever any action must be taken
hereunder on or by a day that is not a Business Day. then such action may be validly taken on or
by the next day that is a Business Day.
- (d) Sellers may, at their option, include in the Schedules items that arc not

material, and any such inclusion, or any references to dollar amounts, shall not be deemed to be

an acknowledgment or representation that such items are material or would cause a Material
- Adverse Effect, to establish any standard of materiality or to define further the meaning of such

terms for purposes of this Agreement. Information disclosed in cach Schedule shall be deemed

to be disclosed in each other Schedule hereto to the extent the applicability of such information
- on other Schedules is reasonably apparent,

(e) Fach Party acknowledges that it and its attomeys have been given an equal

- opportunity to acgotiate the terms and conditions of this Agreement and that in the event an
ambiguity ot infent or interpretation arises, this Agreement shail be construed as it drafted jointly

O
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-
-
by the Parties and no presumption shall anise favoring any Party by virtue ot the authorship of
any provisions ot this Agreement.
- -
ARTICLEII
PURCHASE AND SALE AND CLOSING
- X . .. N .
Scction 2.01 - Purchase and Sale. On the terms and subject to the conditions set forth in
this Agreement, Purchaser shall purchase trom Scllers, and cach Seller shall sell 1o Purchaser,
- such Scller's Percentage of the Interests in the Company as set forth opposite such Seller’s name
on Schedule 2.01 hereto, which collectively add up to 100% of the Interests in the Company.
Section 2.02  Purchase Price.
-
(a) The base purchasc price to be paid by Purchaser to Scliers shail be (Eight
Hundred Fifty Two Million Dollars) $852,000,000 (the “*Base Purchase Price™).
-
(t)  All amounts payable to the Sellers under this Section 2.02 shall be
allocated among the Scellers in accordance with their respective Seller’s Percentage.
-
(c) The Basc Purchase Price shall be subject to such adjustments as are
specified in this Section 2.02(c¢) and as may occur under the provisions of Section 2.06.
-
(1) The Base Purchase Price will be increased or decreased, as the case
may be. to the extent that the amount of Adjusted Net Working Capital as of the
- Closing 1s greater or less, respectively, than zero dollars (S0).
(1) Purchascr and Scllers agree that, except as otherwise specttically
- provided in this Agreement, all of the ordinary, and recurring items normally
incurred by the Company or any of the Scllers rclating to the business and
operation of the Facility, shall be prorated and charged as of the Closing Date,
without any duplication of payment under any Contract of the Company, with
“ Scllers liable to the extent such items relate to any time periods ending on or prior
to the Closing Date and Purchaser liable to the extent such items relate 10 periods
afier the Closing {(measurcd in the same units used to compute the item in
-

question and otherwise measured by calendar days); provided, that the Variable
Milestone Payments made by the Company during the Interim Period shall not be
prorated; provided, further, that the proration provisions hereunder shall be
- without any duplication to the calculation of the Adjusted Net Working Capital.
In the event that actual figures in connection with such proration are not available
at the Closing Date, the proration shall be based upon the applicable amounts
- accrued through the Closing Date or paid for the most recent year or other
appropriate period for which such amounts paid are available. Al prorated
amounts shall be recalculated and paid to the appropnate Party within thirty (30)
-~ days after the datc that the previously unavailabie actual figures become available.
Sellers and Purchaser shall fumnish cach other with such documents and other
records as may be reasonably requested in order o confirm all proration
- calculations made pursuant to this Section 2.02(c)(ii).
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-
(iii)  If at the Closing the value of undepreciated inventory maintained
at the Facility is different than the amount of undepreciated inventory set forth in
- Schedule 2.02(¢)(i1) (such Schedule shall be prepared by the Sellers in a manner
consistent with the September 30, 2007 balance sheet of the Company and in
accordance with GAAP). then a purchase price adjustment shall be calculated as
- follows: (1) it the undepreciated iventory level at the Closing s at feast two

hundred fitty thousand dollars (8250,000) greater than such inventory balance as
of September 30, 2007, then payment shall be made from Purchaser o Sellers
- rzpresenting the absolute amount of such difference over two hundred fifty
tiousand dollars ($250.000). (i) it the undepreciated inventory level at the
Closing is at least two hundred fifty thousand dollars ($250.000) less than such
iventory balance as of Scptember 30, 2007, then payment shall be made trom

-

Sellers to Purchaser representing the absolute amount of such difference under
two hundred fifty thousand dollars ($250,000).

“ Section 2.03  Closing. The closing of the transactions contemplated by this Agreement
(the “Closing™) shall take place at the oftices of Stroock & Stroock & Lavan LLP. 180 Maiden
l.ane, New York, NY 10038 at 10:00 A.M. local time, on the second Business Day after the
conditions to the Closing sct torth in Article VII (other than actions to be taken or items to be
delivered at the Closing) have been satistied or waived by the applicable Party or Parties, or on

- such other date and at such other time and place as the Partics mutually agree in wniting.  All
actions histed in Scction 2.04 or Section 2.05 that occur on the Closing Date shall be deemed to
occur simultancously at the Closing.  Subject to the provisions of Article VIII, failure to
consummate the purchase and sale provided tor in this Agreement on the date determined

“ pursuant to this Section 2.03 will not result in the termination of this Agreement and will not
relieve any Party of any obligation under this Agreement.

- Section 2,04  Closing Deliveries by Sellers to Purchaser. At the Closing, cach Scller
shall deliver, or shall cause to be delivered. to Purchaser the following:

- (1) an assignment of the Interests being transferred by such Scller,
substantially in the form attached hercto as Exhibit B, together with such documents endorsed
for transfer or executed in blank as are necessary to transfer the Interests;

-

(h) the certificate described in Section 7.02(¢):

- () an atfidavit dated as of the Closing Date, in the form required by Treasury
Regulations Section 1.1445-2(b)(2) and signed under penalties of perjury, stating that such Seller
is not a foreign person (within the meaning of Section 1445 of the Code);

“ (d) a guaranty by Kelson Finance LLC of the obhigations of Scllers under this
Agreement substantially in the form attached hereto as Exhibit C,

- {c) books and records of the Company (at Closing or as soon as reasonably
practical thereafter) regardless of whether held at the Facility or held by an athlhiate of the
Company, including the historical operating data of the Facility as recorded in PI System or other

- data historians, ‘~hich may be made available at the Facility:

-
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-
(1) legal opinion as to the transferability ot the Interests as required under the
certificates for partnership interest in the Company issued to the Sellers; and
- - . - - PN N .
(¢) evidence satistactory to Purchaser that all Liens ansing under the Credit
Agreements on the Interests and the assets or properties of the Company have been terminated as
- of the Closing.
Section 2.05 Closing Deliveries by Purchaser to Sellers. At the Closing, Purchaser
- shall deliver, or shall cause to be delivered. to Sellers the following:
(&) wire transfers ot immediately available funds (to such account or accounts
as Sellers shall have designated to Purchaser at least two (2) Business Days prior to the Closing
-

Date) in an aggregate amount cqual to the Base Purchase Price as adjusted pursuant to Section
2.02(¢). as estimated in good faith by Sellers (the “Estimated Purchase Price™). Scllers shall
deliver a calculation ot the Estimated Purchase Price in wrniting to Purchaser at least two (2)
- Business Days prior to the Closing Date and shall attach to the calculation of the Estuimated
Purchase Price 4 schedule showing the estimated adjustment to the Base Purchase Price pursuant
to Section 2.02(¢); and

-
() the certificate described in Section 7.03(¢).
- Section 2.06  Post-Closing Adjustment,
() As soon as practicable after the Closing, but no later than sixty (60) days
- after the Closing Date, Purchaser shall determine the actual adjustment to the Base Purchase
Price pursuant to Section 2.02(¢). Setlers and Purchaser shall cooperate and provide cach other
access 1o their respective books and records (and those of the Company) as are reasonably
- requested in connection with the matters addressed in this Section 2.06. Purchaser shall provide
Scllers with written notice of such determination, along with reasonable supporting information
(the “Purchaser’s Post-Closing Adjustment’™).
“ {b) If Secllers object to any determinations sct forth in Purchaser’s Post-
Closing Adjustment, then Scllers shall provide Purchaser written notice thercof within ten (10)
Business Days after receiving Purchaser’s Post-Closing Adjustment, together with a reasonably
- detailed explanation of the nature and bascs of such objections. If the Purchascr and the Sellers
ar¢ unable to agree on the adjustment to the Base Purchase Price pursuant to Section 2.02(¢)
- within thirty (30) days after Purchaser’s receipt of Scllers’ objection to Purchaser’s Post-Closing

Adjustment, the Purchaser and the Sellers shall refer such dispute to the Independent Accounting
Firm which tirm shall make a final and binding determination as to all such matters in dispute
relating to adjustment to the Basc Purchase Price (and only such matters) on a timely basis and
- promptly shall rotify the Purchaser and the Sellers in writing of its resolution.  Such firm shall
not have the power to modify or amend any term or provision of this Agreement. Each of the
Purchaser and the Sellers shall bear and pay onc-half of the fees and other costs charged by such
- accounting firm.

(¢) If the Base Purchase Price pursuant to Section 2.02(a) adjusted using such
- actual values (as agreed or determined by the Independent Accounting Firm) (the “Final
Purchase Price™) 1s greater than the Estimated Purchase Price, then Purchaser shall pay Scllers

13

a



20080324-0015 FERC PDF (Unofficial) 03/20/2008

{(pro rata based on thair respective Seller’s Pereentages) within tive (5) Business Days after such
actual values are agreed or determined, by wire transfer of immediately available funds. the
- difference between the Final Purchase Price and the Estimated Purchase Price plus tnterest
thercon at the Interest Rate trom the Closing Date through and including the date of such
payment. If the Final Purchase Price 1s less than the Fstimated Purchase Price, then cach Seller
- shall pay Purchaser within five (5) Business Days after such actual values are agreed or
determined. by wire transfer of immediately available funds, an amount equal to the product of
(1} Seller’s Percentage and (i1) the difference between the Estimated Purchase Price and the Final
- Purchase Price plus interest thercon at the Interest Rate from the Closing Date through and
including the date of such payment. In cach case, the recipient Party or Parties, as applicable,
shall designate the account or accounts to which such payments are to be made at least two (2)
- Business Days prior to the date such payments are due.

Section 2.07  Closing Date Cash.  On or prior to the Closing Date, Sellers shall be
permitted to transter, o themselves or their designees, all of the Company’s cash and cash

- cquivalents. without any adjustment to the Purchase Price.
Section 2.08  Purchase Price Allocation. The purchase price represents the amount
e agreed upon by the Parties for Tax purposcs to be the aggregate value of the assets of the
Company. The purchase price shall be allocated among the assets of the Company in accordince
with Section 1060 of the Code. Scllers shall prepare and deliver to Purchaser an allocation
- schedule setting forth Scllers’ determination of the allocation (the “Allocation Schedule™) within
ninety (90) days atter the Execution Date. Purchaser shall have tifteen (15) days to review the
- Allocation Schedule and ecither notify Scllers that it is in agreement with such Allocation

Schedule or deliver, in writing, any objections that it may have with respect thereto. If Purchaser
notifies Sellers that it disagrees with any aspect of the Allocation Schedule, Purchascr and
Sellers agree to work together in good faith to resolve any such disagreement. It any dispute
- regarding the Allocation Schedule remains unresolved after forty five (45) days tollowing
Sellers’ delivery of such Allocation Schedule to Purchaser, then such disagreement shall be
immediately submitted to the Independent Accounting Firm, which shall be instructed to resolve
- such disagrecment within thirty (30) days after such disagreement is submitted to it for resolution
and shall notify the Purchaser and the Sellers in writing of its resolution.  The Independent
Accounting Firm’s resolution of the disagreement shall be final and binding on Purchaser and
- Sellers. Purchascr and Sellers shall in all respects and for all purposes report, act and file all Tax
Returns (including, but not limited to, IRS Form 8594) in a manner consistent with the agreed
upon or final Allocation Schedule and neither Purchaser nor Sellers shall take any position
- (whether in Tax Proceedings., Tax Returns, with respect to the transactions under the Asset
Purchase Agreement (in the casc of Purchaser) or otherwise) that is inconsistent with such
Allocation Schedule unless required to do so by applicable Law. In the cvent the Purchase Price
- 1s adjusted pursuant to Section 2.06 or Article X, Scllers shall promptly prepare and deliver to
Purchascr an updated Allocation Schedule reflecting such adjustment, and any Purchaser
disagreement wtth such adjustment shall be resolved in the same manncr as a disagreement over

- the original Allocation Schedule. If incurred, any fees and expenses of the Independent
Accounting Finm shall be bome fifty percent (50%) by Purchaser and fifty percent (50%) by
Sellers.
-
-13-
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-
ARTICLE 11
REPRESENTATIONS AND WARRANTIES REGARDING SELLERS
Fach Scller hereby severally represents and warrants to Purchaser that:

- Section 3.01  Organization and Qualification.  Such Seller is limited hability company
duly formed, validly existing and in good standing under the laws of Delaware. Such Seller is
duly qualified or licensed to do business in cach other jurisdiction where the actions required to

- be performed by it under this Agreement makes such qualitication or licensing necessary, except
in those jurisdictions where the tailure to be so qualified or licensed would not, in the aggregate,
have a Matenial Adverse Ettect.

-

Section 3.02  Authority. Such Seller has all requisite company power and authority to
execute and dehiver this Agreement, to perform its obligations hereunder and to consummate the
transactions contemplated hereby. The execution and delivery by such Seller of this Agreement,
- and the performance by such Seller of its obligations hereunder, have been duly and validly

authorized by all nccessary limited liability company proceedings on the part of such Seller.

This Agreement has been duly and validly executed and delivered by such Seller and constitutes
- the legal, vahd and binding obligation of such Seller enforceable against such Seller in

accordance with its terms, except as the same may be limtted by bankruptey. insolvency,

reorganization, arrangement, moratorium or other similar Laws relating to or aftecting the nights
- of creditors generally, or by general cquitable principles regardless of whether considered in a
procecding at law or in equity.

- Section 3.03  No Conflicts; Consents and Approvals. The exccution and delivery by
such Seller of this Agreement does not, and the performance by such Seller of its obligations
under this Agreement and the consummation of the transactions contemplated hereby will not:

-
{a) conflict with or result in a violation or breach of any of the terms,
conditions or provisions of the Charter Documents of such Seller;
“ (b) violate or result tn a  detault (or give rise to any right of tcrmination,
canceltlation or acceleration) under any Contract to which such Seller is a party, or require any
- notice under any Contract to which such Scller is a party or by which it is bound or to which any
of its assets is subject (or result in the tmposition of any Lien {other than a Permitted Licn) upon
any of the assets of the Facility) except as would not, individually or in the aggregate, have a
- Material Adverse Effect; and

(c) assuming all required filings, approvals, consents, authorizations and

notices set forth on Schedule 3.03(c) (collectively, the “*Seller Governmental Approvals™) have

- been made, obtained or given and except as would not, individually or in the aggregate, have a

Matertal Adverse Effect. (1) violate or breach any Law or writ, judgment, order or decree

applicable to such Seller (i1) require the consent or approval of any Governmental Authority

- under any applicable Law applicable to such Seller or (iii) require the consent or approval of any
third party (other than a Governmental Authority).

- Section 3,04 Ownership of Interests. Such Seller owns the percentage of the Company
set forth opposite such Seller’s name on Schedule 2.01 hereto. Except as set torth on Schedule

-14-
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L J
3.04, such Seller owns its interests in the Company directly and free and clear of all Liens other
than those anising pursuant to this Agreement or apphcable securitics laws. Any [icns set forth
- on Schedule 3.04 shall be discharged by such Scller prior to or contemporancously with Closing.
ARTICLE IV
- REPRESENTATIONS AND WARRANTIES REGARDING THE COMPANY
The Sellers hereby jointly and severally represent and warrant to Purchaser with respect
- to the Company that:
Section 4.01  QOrgamzation and Qualification. The Company 15 a limited partnership
duly formed, validly existing and in good standing under the taws of the State of Delaware. The
-

Company has the requisite limited partnership power and authority to own, lease and operate its
assets and properties and to carry on its business as it 1s now being conducted. The Company is
qualificd to transact business and is in good standing in cach jurisdiction in which the properties
- owned. leased or operated by it or the nature of the business conducted by it makes such
gualification nceessary, except as would not, in the aggregate, have a Material Adverse Eftect,

- Sectton 4.02  No Contlicts; Consents and Approvals. The exccution and delivery by
Sellers of this Agreement docs not, and the performance by Sellers of their obligations under this
Agreement and the consummation of the transactions contemplated hereby will not:

-
{a) conflict with or result in a violation or breach of any of the terms,
conditions or provisions of the Charter Documents of the Company;
-
(b) violate or result in a default (or give rise to any right of tcrmination,
cancellation or acceleration) under any Contract, or require any notice under any Contract to
- which the Company is a party or by which it is bound or to which any of its assets is subject (or
result in the imposition of any Lien (other than a Permitted Lien) upon any of the assets of the
Facility} except as would not, individually or in the aggregate, have a Material Adverse Etfect;
- and
{c) assuming all the Scller Governmental Approvals have been made,
- obtaincd or given and cxcept as would not, individually or in the aggregate, have a Material
Adverse Eftect. (1) materially violate or materially breach any Law or writ. judgment, order or
decrec applicable to the Company (ii) require the consent or approval of any Governmental
- Authority under any applicable Law or (in) require the consent or approval of any third party

(other than a Governmental Authority), except as set forth in Schedule 4.02(¢) hereto.

Section 1.03  Subsidiaries; No_Other Business. The Company doces not own equity
- interests in any Person and has not conducted any business other than activities incidental to its
ownership and operation of the Facility.

- Section 4.04 Litugation. Except as disclosed on Schedule 4.04, as of the Execution
Date there are no Claims pending or, threatened in writing, to which the Scllers or the Company
would be a party, before any Governmental Authority or any arbitrator. Except as disclosed on

- Schedule 4.04, there are no outstanding judicial orders or judgments to which the Company or
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-
the Sellers are subject or by which Sellers. the Company. the Facility or any asscts of the Factlity
ar¢ bound, except as would not. individually or in the aggregate, have a Material Adverse Ettect.

Section 4.05  Compliance with Laws; Permits.

- (a) Except (i) as disclosed on Schedule 4.05(a) and (1} with respect to
Environmental Laws (as to which certain representations and warranties are sct forth in Scection
4.10) and laws relating to Taxes (as to which certain representations and warranties are set forth

- in Section 4.12), the Company s not. and the operation of the Facility is not. in violation ot any
Law, including prior violations which have not been cured, except as would not. individually or
in the aggregate, have a Material Adverse Effect.

- (h) Schedule 4.05(b)(1) sets torth the permits, licenses, franchises, vaniances,

cxemptions, orders and other authonzations, consents and approvals from Governmental

Authorities ("Permits’™), which relate to the operation of the Facility or any assets that are used or
- held by the Sellers or any of its Affiliates in connection with operation of the Facility, and the

holder thereot: except as disclosed on Schedule 4.05(b)(i1). the Company holds and is in

compliance with, all Permits currently required to be held by the Company under applicable Law
- for the operation of its business, and is not in material violation of the terms of any Permits, and

there s no pending govermnmental proceeding or any threat. in writing, by any Governmental

Authority to cancel, modity, or fail to renew any such Permit, except as would not. in any such
- case, individually or in the aggregate. have a Matenial Adverse Effect.

Section 4.06  Contracts.

-
(a) Excluding Contracts with respect to which the Company will not be bound
or have liabihity after the Closing, Schedule 4.06(a) scts forth a list as of the date of this

- Agreement of all Contracts requiring payments, either individually or in the aggregate, in excess
of two hundred fifty thousand dollars ($250.000) per annum (collectively. the “*Matenal
Contracts™).

L] . :

(b)  The Company has provided Purchaser with copies of, or access to, true
and complcete copies of all Maternial Contracts.

- (<) Except as set forth on Schedule 4.06(¢) hereto, cach Material Contract is a
legal, valid and binding obligation of the Company and, to the Knowledge of Scllers, the other
parties thercto. enforceable against Sellers or the Company and, to the Knowledge of Sellers, the

b other parties thereto in all material respects 1n accordance with their respective terms, except as
the same may be limited by applicable bankruptcy, insolvency, rcorganization, moratorium or
similar laws affecting the enforcement of creditors’ rights generally and general equitable

- principles regardless of whether considered in a proceeding at law or in cquity.

(d) Neither the Company nor, to Scllers’ Knowledge. any other party 15 in
- default in the performance or observance of any material term or material provision of, and no
event has occurred which, with lapse of time or action by a third party, would result in such a
default under any Material Contract to which the Company is a party or by which it is bound or
- to which its asscts or property 1s subject.

-16-
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-
Section 4.7 Assets,
- (@) Real Property.
(1) Schedule 4.07(a)(1) hereto describes all real property owned in
- whole or in part (and states the ownership percentage of any partially owned real
property) by Sellers or its Aftiliates and used in connection with the operation of
the Facility as of the Execution Date (the “Owned Real Property™), other than real
- property owned or leased by Sellers’ Affiliates and used for remote operation of
the Facihity.
(i) There is no real property other than the Owned Rceal Property
-

owned. leased. used or occupicd by the Company in connection with the
ownership and operation of the Facility. The Company has made available to
Purchaser, to the extent within the Company’s possession or control. a copy of all
- certificates of occupancy for the Owned Real Property and a copy of any variance
granted with respect to the Owned Real Property pursuant to applicable zoning
laws or ordinances, all of which documents are true and complete copies thereot,
- The Company has provided or made available to Purchaser all matenal existing
surveys or topographic maps for the Owned Real Property and title policies 1n the
Company's possession or control.  Other than Permitted Liens and cxcept as
- described on Schedule 4.07(a)(ii) hereto, to Sellers’ Knowledge there 1s no Lien,
casement, right-of-way agreement, license, sublease, occupancy agreement, or
like instrument burdening the Owned Real Property, which is unrccorded. The
- Company has not received any written condemnation notice  {rom  any
Governmental Agency with respect to the Owned Real Property which could
reasonably be expected to have a Material Adverse Effect. The Owned Real
- Property complies with all applicable easements, covenants and  similar
restrictions except as would not, individually or in the aggregate, have a Material
Adverse Effect.

L}

() Other Property.

. (1) The Company has good title to the non—real cstate assets it owns
and purports to own, free and clear of all Liens other than Permitted Licns and as
set forth on Schedule 4.07(b)1).

- (i)  Except as sct forth in Schedule 4.07(b)(i), all such assets arc
located on the Owned Real Property.

- Scction 4.08 LCmployee Benetit Plans.

(1) Neither the Company nor any Commonly Controlled Entity has, prior to

- the Closing Date, (i) incurred any liability under ERISA, or (n) failed to satisty the minimum

funding requirements of Section 302 of ERISA or Scction 412 of the Code (including with

respect to installments).  All contributions or payments required to be made by any Commonly

- Controlled Entity or Affiliate of the Company with respect to any Benefit Plan have been timely
made.

17-
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(b  The Company neither maintains nor contributes to or has ever maintatned
or contributed to, or been required to contribute to, any Benefit Plan. including without limitation

- any Benefit Plan which is subject to Title 1V of ERISA or a multicmployver plan within the
meaning of Section 3(37) of ERISA.

- () None of the Company nor any Commonly Controlled Entity or any other
Person has taken any action, failed to take any action or otherwise incurred any liability with
respect to any Benefit Plan or any other employee benefit plan subject to ERISA that 1s or was

- maintained or contributed to. or required to be contributed to. by the Company or any Commonly
Controlled Entiny that may subject Purchaser or its Affihiates (following the Closing) to any
liability. including, without limitation, to any Tax or penalty under ERISA or the Code.

(1) No Owned Real Property is and no non-real estate assets the Company
OWNs or purports to own are subject to a Lien under ERISA or under Section 412 of the Code.

- Section 4.09  Labor and Employment Matters.

(1) Except as set forth in Schedule 4.09, as of the Execution Date there are no

- {a) collective bargaining agreements or other labor agreements relaung to the Company or

covening any employee to which the Company is a party or by which it is bound, (b) material

unfair labor practice complaints or charges against the Company, pending or. to Scliers’
- Knowledge. threatened before the National Labor Relations Board or any state or local agency

with respect to the operation of the Company, (¢) pending or, 1o Sellers” Knowledge, threatened

labor strikes or other material labor troubles affecting the Company. or (d) material labor
- gricvances or arbitrations pending against the Company.

{h) Since September 20, 2005, the Company has not had any employees.

Section 4.10  Environmental Matters. Except as disclosed on Schedule 4.10 and except
as would not have a Material Adverse Effect:  (a) the Company and the Facility are in
compliance with all applicable Environmental Laws, (b) there are no suits, notices, demands,
claims, hearings or procecdings pending or to Sellers” Knowledge threatened in writing against
the Company rclating to any violation, or alleged violation, of any Environmental Law, (¢) to
Sellers” Knowledge, no Hazardous Substance has been disposcd of or released at the Facility, (d)
the Company has not disposed of, refeased or transported, or arranged for the disposal, release,
or transportation of, any Hazardous Substance related to the operation of the Facility in a manner
giving rise to any liability or obligation to rcport, investigate or cleanup under any applicable
Environmental Law, (¢) the Company is not subject 10 any corrective actions or remedial
obligations rclating to any settlement, court order, administrative order, or judgment asserted or
arising under any Environmental Law and (f) the Company has provided or made available to
Purchaser all Phase [ and Phase 11 environmental reports prepared in connection with the Facility
and the Owned Real Property since September 20, 2005. Notwithstanding any other provision of
this Agreement to the contrary. this Section 4.10 contains the sole and cxclusive representations
and warrantics of thc Company with regard to Environmental Laws and environmental matters,

Section4.11 Insurance. At the date hereot, the Company and its busincsses and or
- properties are insured under the insurance policies listed on Schedule 4.11(1). The Company has
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made available to Purchaser accurate and complete copies of the nsurance policies hsted on
Schedule 4.11¢). From January 1. 2007 to the Execution Date, the Company has not made any

- claim under anv of the insurance policies, or to Scllers™ Knowledge suffered any losses that
could give rise to any such claims, tor an amount in excess of $100.000 except as set torth on
Schedule 4.11(1:) hereto. To the Company’s Knowledge, neither the Company nor iis Aftihate

- has failed to give, in a timely manner, any material notice required under any of the insurance
policies to preserve its rights thereunder with respect to the Owned Real Property and all other
matenal assets of the Facility,

L
Secvon 412 Taxes.

- (:1) Except as set forth in Schedule 4.12(a). all matenal Tax Returns required
to be filed by the Company have been timely filed (taking into account any extensions properly
obtained) and all Taxes shown 10 be due and payable by the Company on such Tax Returns have

- been paid or a reserve for the amount of such Tax has been cstablished, which reserve shall have

been reflected on the Financial Statements.

(b) Except as sct torth in Schedule 4.12(b), (i) there is no material action, suit,
‘ proceeding. audit, written claim or assessment pending or proposed against the Company with
respect to Taxes or with respect to any Tax Return fited by the Company. (i) there are no
waivers or extensions of any applicable statute of limitations for the assessment or collecuon of
- Taxes of the Company which remain in eftect, (iii) there are no material Liens for Taxes upon
the assets of the Company, other than Permitted Liens: and (iv) the Company has withheld and

paid to the proper Taxing Authority all Taxes that it was required to withhold and pay over.

(<) The Company has been a disregarded entity for federal and Oklahoma
state income tax purposes since September 20. 2005, and to Sellers’ Knowledge since inception,

Section .13 Intellectual Property.  Schedule 4.13 scts forth all material patent,

registered trademark, service mark. trade name and registered copyright (collectively, the

- “Intellectual Property”™) owned by the Company or owned by the Operator and used by the

Company, and all material licenses and other rights to usc intellectual property of others used by

the Company or the Operator in the operation of the Facility. The Company has not received

- from any third party any claim in writing that the Company is intringing the Intellectual Property
of such third party, except in any such case as would not have a Matenal Adverse Effect.

Section 4.14 PUHCA. The Company mects the requirements for, and has been

@ determined by FERC to be, an “Exempt Wholesale Generator” within the meaning of the Public
Utility Holding Company Act of 2005,

- Section 4.15  Brokers. The Company has no liability or obligation to pay fees or
commissions to any broker, finder or agent with respect to the transactions contemplated by this
Agreement for which Purchaser or its Affiliates could become liable or obligated.

-

Section 4.16  Capital Structure. The Interests constitute all of the general and limited

partnership interests in the Company. There are no outstanding rights to acquire trom the

- Company, or any obligations of the Company to issue. any partnership interests in the Company.
and there are no outstanding oblhigations of the Company to repurchase. redeem or otherwise

-19-
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acquire any partnership interests, cxcept as set forth in Schedule 4.16. Except as set forth in

Schedule 4.16, the Company is not a party to any agreement restricting the purchase or transter
- of. relating to the voting of. requiring the registration of, or granting any preemptive or

antidilutive rights with respect to, any partnership interests in the Company. The Company does

not directly or indirectly beneficially own any securitics of, or other bencticial ownership
- interests in, any other entity.

Section 4.17  Financial Statements. The Company has heretofore delivered to Purchaser
the following financial statements (the “Financial Statements™):

-
() the unaudited Balance Sheet ot the Company (the “Unaudited Balance

- Sheet™) as of September 30, 2007 (the “Balance Sheet Date™), the unaudited Statement of
fncome for the nine-month period ended September 30, 2007, and the unaudited Statement of
Cash Flows for the nine-month period ended September 30, 2007: and

- (0) the unaudited Balance Sheet ot the Company as of December 31, 2006,
the unaudited Statement of Income for the year ended December 31, 2006, and the unaudited
Statement of Cash Flows for the vear ended December 31, 2006.

-

() Fach of the Financial Statements is vnaudited and was prepared from the
books and records kept by the Company, and fairly presents (subject to typical. recurring year-
- end adjustments and the absence of footnotes) the financial position of the Company as of such
dates, and the results of the Company’s operations and the Company's cash tlows tor the periods
then ended in accordance with GAAP, consistently applicd.  Since the Balance Sheet Date, no
- Material Adverse Effect has occurred and is continuing. The Unaudited Balance Sheet reflects
all material propertics and assets, real, personal or mixed, that are owned by the Company as of
the Execution Date, except for inventory purchased or sold in the Ordinary Course since the
- Balance Shect Date, other propertics and assets (other than capital assets) not in excess of two
hundred fifty thousand dollars $250,000 (in the aggregate) purchased or sold since the Balance
Sheet Date in the Ordinary Course, capital assets purchased since the Balance Sheet Date in an
- amount not in c¢xcess of five hundred thousand dollars (8500.000) (in the aggregate). and
purchase commutments disclosed on Schedule 4.18. No financial statements of any Person other

than the Company arc required by GAAP to be included in the Financial Statements.

-
Scction 4.18  Liabilities. The Company has no Debt or other habilities or obligations of
any nature whatsocever, whether absolute, accrued or contingent, including liabilities for Taxes
- accrued but not yet owing, that are, in the aggregate, material except for those (a) reflected or
reserved on the Unaudited Batance Sheet. (b) incurred or accrued since the Balance Sheet Date
in the Ordinary Course in transactions that involve the purchasc or sale by the Company of goods
- and services, (¢) set forth on Schedule 4.18, or (d) incurred in compliance with Scction 6.02.
Section 4.19 Change in Circumstance. Except as disclosed on Schedute 4.19, since the
- Balance Sheet Date, the Company has not taken any of the actions specified in Section 6.02(a).
Scction 4.20  Schedule of Assets and Liabihities. The Schedule of Asscts and Liabilities
1s accurate and complete in all material aspects.
-
-

20-
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Sechion 4.21  Deferred Costs.  As of the Execution Date, the balance in the “deferred

transmissions costs™ account (assuming preparation of a balance sheet of the Company as of the

- Execution Date} shall be zero and all Variable Milestone Payments due under the LTSA have
been paid.

- ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PURCHASER
- Purchaser hereby represents and warrants to cach Seller that,
Section $.01  Organization and Qualification. Purchaser is a corporation duly formed,
valdly existing and in good standing under the Laws of the State of Oklahoma.  Purchaser is
- duly qualificd or licensed to do business in cach other junsdiction where the actions required to
be performed by it hercunder makes such qualification or licensing necessary, except in those
jurisdictions where the failure to be so qualified or licensed would not have a material adverse
-

ctfect on Purchaser’s ability to perform its obligations hereunder.

Section 5,02 Authority. Purchaser has all requisite entity power and authority to enter

- into this Agreement, to perform its obligations hereunder and to consummate the transactions

contemplated hereby.  The execution and delivery by Purchaser of this Agreement and the

performance by Purchaser of its obligations hereunder have been duly and validly authonzed by

- all necessary entity action on behalf of Purchaser. This Agreement has been duly and validly

executed and delivered by Purchaser and constitutes the fegal, valid and binding obligation of

Purchaser enforceable against Purchaser in accordance with its terms except as the same may be

- limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar
Laws relating to or affecting the rights of creditors generally or by general cquitable principles,

- Section 5.03  No Conflicts; Consents and Approvals. The execution and delivery by
Purchaser of this Agreement does not, and the performance by Purchaser of its obligations under
this Agreement and the consummation ot the transactions contemplated hereby will not:

-

() conflict with or result in a wviolation or breach of any of the terms,
conditions or provisions of its Charter Documents:

{b)  violate or result in a default (or give rise to any right of termination,
canccllation or acceleration) under any Contract to which Purchaser is a party, except for any
such violations or defaults (or rights of termination, cancellation or acceleration) which would

- . . \ . N .
not, in the aggregate, have a material adverse effect on Purchaser's ability to perform its
obligations hereunder; and

- (<) assuming all required filings, approvals, consents, authorizations and

notices sct torth in Schedule 5.03(c} (coilectively, the “Purchaser Governmental Approvals™

have been made, obtained or given. (1) violate or breach any Law or writ, judgment, order or
- decree applicable to Purchaser or (1) require the consent or approval of any Governmental

Authority under any applicable Law, except where any such violation or breach or the failure to

obtain any such consent or approval would not have a material adverse effect on Purchaser’s
- ability to pertorm its obligations hercunder.

21
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Scction 3.04  Litigation.  There are no Claims pending or. to Purchaser’s Knowledge,
threatened in writing, or, to Purchaser’s Knowledge, any investigations ongoing or threatened in
- writing against Purchascer before any Governmental Authonity or any arbitrator. that would, in
the aggregate, have a material adverse effect on Purchaser’s ability 1o perform its obligations
hereunder.  Purchaser is not subject to any judgment. decree, injunction, rule or order of any
- Governmental Authority or any arbitrator that prohibits the consummation of the transactions
contemplated by this Agreement or would, in the aggregate, have a matenial adverse ctfect on
Purchaser’s ability to perform its obligations hereundoer.

-
Section 5.05  Compliance with Laws. Purchaser 1s not in vielation of any Law, except
for violations that would not, in the aggregate, have a material adverse effect on Purchaser's
- ability to perform its obligations hereunder.
Section 5.06  Brokers. Purchaser does not have any lability or obligation to pay fees or
commissions to any broker. finder or agent with respect to the transactions contemplated by this
-

Agreement for which any Seller or 1its Aftiliates could become habie or obligated.

Section 3.07  No Registration tor Acquisition. Immediately after the Closing, Purchaser
- will consummate the Asset Purchase Agreement and will liquidate the Company.  Except as
contemplated by the prior sentence. Purchaser s acquiring the Interests for its own account
without the present intent to sell. transfer or otherwise distribute the same to any other Person in
- violation of the Secunties Act of 1933 (the 1933 Act™). Purchaser acknowledges that the
Interests are not registered pursuant to the 1933 Act and that the Interests may not be transferred,
except pursuam 1o an applicable exception under the 1933 Act. Purchaser 1s an “accredited
- mvestor” as defined under Rule 501 promulgated under the 1933 Act.

Section 5.08  Financial Resources. Subject to the satisfaction of the condition set torth
- in Section 7.02(g). Purchaser has cash or credit available. and will have cash available at the
Closing, to cnable it 1o purchasc the Interests on the terms hercof and otherwise perform its

obligations hereunder.

-
Section 5.09  No Knowledge of Breach. Purchaser does not have Knowledge of any
breach by Sellers of any of their respective representations and warranties herein,
¢ Section 5.10 Opportumty for Independent Investigation. Purchaser is an experienced
and knowledgeable investor in the U.S. power generation and development business. Purchaser
- has conducted its own independent review and analysis of the business, operations, assets,
liabilities, results of operations, financial condition, technology and prospects of the Company
and acknowledges that Purchaser has been provided access to personnel, properties, premises
and records of the Company for such purpose. In entering into this Agreement, Purchaser has
- relied solely upon the representations, warranties and covenants contained herein and upon its
own investigation and analysis of the Interests, the Company and the business conducted by the
CCompany (such investigation and analysis having been performed by Purchaser or Purchaser’s
- Representatives), and Purchaser:
(1) acknowlcdges and agrees that it has not been induced by and has not relied
- upon any representations, warranties or statements, whether oral or written, express or implied.
-
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-
-
made by any Scller or any of its Representatives, Affihates or agents that are not expressly set
forth in this Agreement,
-l
(b)Y  acknowledges that, cxcept as expressty provided herein, the Sellers do not
make and have not made any representations or warrantics of any kind, ¢xpress or implicd,
- written or oral, as to compliance with Law, and/or any requirements for alterations or
improvements to comply with Law, including any representations or warranties pertaining to
zoning, environmental or other law; the generators. pipelines or other physical equipment and
- fixtures on the Real Property compnsing or associated with the Facility, or any other aspect of
the economic operations on such Real Property; the conditions of the soils, water or groundwater
ot. or in the vicinity of. such Real Property: or any other matter bearing on the use, value or
- condition of the assets of the Company:
(<) acknowledges and agrees that none of Sellers, the Company or any ot their
respective Representatives, Affiliates or agents makes or has made any representation or
“ warranty. cither express or implied, as te the accuracy or completeness of any of the information
provided or made available to Purchaser or its Representatives, sharcholders, Aftiliates or agents,
including, without limitation, any information included in the Contidential Memorandum dated
= October 2007 and any information. document, or material provided or made available, or
slatements made, to Purchaser (including its Representatives, sharcholders, Affiliates and agents)
during site or office visits, in any “data rooms,” management presentations or supplemental due
* diligence information provided to Purchaser (including its Representatives, sharcholders,
Aftiliates and agents), in connection with discussions with management or in any other form in
expectation of the transactions contemplated by this Agreement (collectively, the “Duc Diligence
L]

Information™);

() acknowledges and agrees that (i) the Due Diligence Information includes
- certain projections, cstimates, and other torecasts, and certain business plan information, (ii)
there are uncertaintics inherent in attempting to make such projections, estimates and other
forccasts and plans and Purchascr is familiar with such uncertainties, and (ii1) Purchaser is taking
- full responsibility for making its own evaluation of the adequacy and accuracy of all projections,
cstimates and other forecasts and plans so fumished to it and any use of or reliance by Purchaser

on such projections, estimates and other forecasts and plans shall be at its sole risk; and

(©) agrees, to the fullest extent permitted by Law, that none of Sellers, the
Company or any of their respective Representatives, Affiliates or agents shall have any liability
- or responsibility whatsoever to Purchaser or its Representatives, sharcholders. Affiliates or
agents on any basis (including, without limitation, in contract or tort, under federal or state
secunities Laws or otherwise) resulting from the furnishing to Purchaser, or from Purchaser’s use
- of, any Due Diligence information.

ARTICLE VI
COVENANTS

The Partics hereby covenant and agrec as follows:

- Section .01 Access of Purchaser.
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(1) During the Interim Period. Sellers shall cause the Company to (i) provide
Purchaser and its Representatives with reasonable access during normal business hours to the
- Facility and the officers and management employcees of the Company; and (i1) usc commercially
reasonable efto-ts to provide Purchaser and its Representatives with reasonable access during
normal business hours to the employees of the Operator and to the employees ot General Electric
- International, Irc. who arc responsible for managing performance of the LTSA. in cach case in
such a manner so as not to unrcasonably interfere with the business or operations ot the
Company; provided, however, that the Company shall have the right to (y) have a Representative
- present for any communication with employees or officers of the Company or its contractors and
(#) impose reasonable restrictions and requirements for safety or operational purposes: provided,
turther. that neither Purchaser nor its Representatives shall colleet or analyze any environmental
samples (including building materials, indoor and outdoor air, surtace and ground water, and
surface and subsurface soils), without the prior written authorization of Scllers. Notwithstanding
the foregoing. Sellers and the Company shall not be required to provide any information or allow
any inspection which they reasonably belicve they may not provide to Purchaser or allow by
reason of appl-cable Law. which constitutes or allows access to information protected by
attorney client privilege, or which Sellers or the Company are required to keep confidential or
prevent aceess 1o by rcason of contract, agreement or understanding with third parties 1f Sellers
or the Company have used reasonable commercial efforts to obtain the consent of such third
party to such inspection or disclosure.  Notwithstanding anything contained herein, Purchaser
shall not be permitted to contact any of the Company's vendors, customers (other than OMPA
and GRDA) or suppliers, or any Governmental Authorities, during the Interim Period without
receiving prior written authorization from Sellers, which authorization shall not be unrcasonably
withheld. Following the Closing, Scllers shall be entitled to retain copies of all books and
records relating to their ownership and/or operation of the Company and its businesses, subject
to the terms of the Confidentiality Agreement entered into among the Parties dated November 9,
2007.

(b) Purchaser shall indemnify, defend and hold harmless Scellers and their

Representatives from and against any and all Losses incurred by Sellers, their Representatives or

- any other Person arising out of the access rights under this Section 6.01, including any Claims by
any of Purchaser’s Representatives for any injurics or Losses while present at the Facility,

-

- Section .02 Conduct of Business Pending the Closing.

{a) During the Interim Period, Sellers shall cause the Company to use

- commercially reasonable efforts to operate and maintain the Facility in the Ordinary Course in

accordance with Prudent Operator Practices and in material compliance with all applicable Laws.

Without limiting the foregoing, except as otherwise contemplated by this Agreement or sct forth

P in Schedule 6.02(a) or as consented to by Purchaser, which consent shall not be unreasonably
withheld, conditioned or delayed, the Company will not, during the Interim Period:

- §)) sell, transfer, convey, encumber or otherwise dispose of any assets
cutside the Ordinary Course;

-

-

204-
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L
-l
(i1)  other than trade or account payables incurred in the Ordinary
Course, ncur, create, assume or otherwise become hable tor any Debt other than
- Dcbt that will be discharged at or prior to Closing;
(i) fail to maintain s existence or merge or consohidate with any
- other Person or acquire all or substantially all of the assets of any other Person,
having a value of more than one hundred thousand dollars ($100,000) in any one
irstance or five hundred thousand dollars ($500,000) in the aggregate;
- . . .. .
(iv)  issue or sell any of its equity interests:
{v) ligudate, dissolve, reorganize or otherwise wind up its business or
- opcrations;
(vi)  purchase any secuntics of any Person, cxcept for short-term
- investments or cash cquivalents made in the Ordinary Course:
(vit)  amend or modify its Charter Documents in any manner that will
- have a material adverse effect on the Company or Purchaser,
(vin)  effect any recapitahzation, reclassification or hke change n its
- cupitalization;
(1x)  exceptan the Ordinary Course, acquire any material assets:
{x) cngage in any new line of business:
(x1)  make any change in its accounting or Tax rcporting principles,
- m¢thods or policies, except as required by GAAP. or cause the Company to cease
te: be treated as a disregarded entity for federal and Oklahoma state income tax
purposes; or
-
(xif)  agree or comenit to do any of the foregoing.
e (b Notwithstanding Section 6.02(a) or any other provision herein, the

Company may (1} take commercially rcasonable actions with respect to emergency situations
and/or to comply with applicable Law and (i1) at or before Closing, irrevocably transfer out all
e cash to Sellers.

() With respect to any Permits for which the datc for filing a renewal
application will have passed by the Closing Date, Sellers shall, or shall cause the Company to,

-
file by the Closing Date all applications necessary to renew such Permits in a timely fashion
without any material modifications to the terms of such Permits.

= (d) Scllers shall, or shall cause the Company to, use commercially reasonable
ctforts to maintain through the Closing Date all insurance policies in the Ordinary Course
consistent with Prudent Operator Practices.

-

-

5.
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() tor purposcs of clarity. nothing contained in this Agreement shall prohibit
the Company from entering into any contracts on commercially reasonable terms for (1) the sale
- of the power or power products of the Facility including, but not limited to, cnergy. capacity
and-or ancillary scrvices, or (1) fuel tor the Facility including, but not himited to, natural gas and
tuel transportation. provided that any such contracts have a duration of less than one (1) year
- from the Exccution Date except for contracts (x) with Purchaser for up to 51% of the output of
the Facility. (v) with OMPA for up to 13% ot the output of the Facility, or (2) with GRDA for up
to 6% of the output of the Facility.

-
Section 5.03  Tax Matters.
(a) Tax Retums
-
(1) Tax Reporting. For Tax purposes. Purchaser and Sellers shall treat
the purchase and sale of the Interests pursuant to this Agreement as the purchase
- and sale of the asscts of the Company, and shall report the purchase and sale on
all Tax Returns as provided in Scction 2.08.
- (i1) Seller Tax Returns. Each Selter shall cause to be included 1n the

tederal income Tax Returmns (and to the cxtent permissible state income Tax
Returns) that include the income and acuivitics of such Seller all items of income,
- gain, loss, deduction and credit or other items of the Company through the
Closing Date and shall be responsible tor the timely payment (and entitled to any
refund) of all Taxes due with respect to the periods covered by such Tax Returns,

(1) Purchaser Tax Retums. Except as otherwise provided in Sections

€.03(e) and (f), Purchaser shall cause to be timely filed all Tax Retums required to

- be filed by the Company after the Closing Date. and shall be responsible for the
timely payment of all Taxes shown due thereon.

(b} Cooperation. Purchaser and Sellers shall cooperate fully, and shall cause

“ their respective Affiliates to cooperate fully, as and to the extent reasonably requested by cither
Party, in conncection with the filing of Tax Returns pursuant to this Section 6.03 and any audit,

a litigation or other proceeding (cach a “Tax Procceding™) with respect to such Tax Returns. Such
cooperation shall include the retention and (upon a Party’s request) the provision of records and
information which are reasonably relevant to any such Tax Proceeding and making employees

- avatlable on a mutually convenient basis to provide additional information and explanation of
any material provided hercunder.

- (<) Transfer Taxes. Purchascr shall file all Tax Returns required to be filed to

report Transfer Taxes imposed on or with respect to the purchase and sale of the Interests
pursuant to this Agreecment. In the event that any Transfer Taxes (but, for the avoidance of
doubt, not any Taxes based on or measured by income) arc deemed to be payable in connection
- with the sale of the Interests, alt such Transfer Taxes shall be borne one-half by Sellers and one-

half by Purchaser. Accordingly, tf Purchaser is required by law to pay any such Transter Taxes,

Sellers shall promptly reimburse Purchaser tor one-half of the amount of such Transfer Taxes
- actually paid by Purchaser: it Scllers are required by law to pay any such Transter Taxcs,
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Purchaser shall promptly reimburse Sellers for one-half ot the amount of such Transfer Taxes
actually paid by Sellers.  Sellers and Purchaser shall timely tile any Transfer Tax Returns as

- required by law and shall notity the other when such filings have been made.  Sclers and
Purchaser shall cooperate and consult with each other prior to filing such Transfer Tax Returns
to ¢nsure that all such Tax Returns are filed in a consistent manner.

- {d) Any Tax sharing or similar agreement between the Company on the one
hand and a Scller or an Affiliate of a Seller on the other hand shall terminate as of the Closing

- Date and no party thereto shall have any rights or obligations thercunder with respect to any past,
current or future Tax penod.

- (v) Sellers shall be responsible tor the payment of all ad valorem real estate
taxcs and assessments assessed against the Owned Real Property and all special asscssments
agamnst the Owned Rcal Property, for the years prior to the year of the Closing. Ad valorem real
estate taxces for the year of the Closing shall be prorated between Sellers and Purchaser, with the

- Sellers being responsible for the period to the date of the Closing. It the actual amount of ad
valorem taxes tor the year of the Closing cannot be determined at the Closing, the proration shall
be based on a reasonable estimate of the taxes for such year as agreed to by the Parties or. failing

“ such agreement, the proration shall be made when the actual tax amount is determined for the
yeur of Closing.

- (N Sellers shalt be responsible for the payment of all ad valorem taxes and

asscssments assessed against the Company’s personal property tor the years prior to the year of
the Closmg. Ad valorem personal property taxes for the year of the Closing shall be prorated
- between Scellers and Purchaser, with the Sellers being responsible for the period to the date of the
Closing. If the actual amount of ad valorem taxes for the year of the Closing cannot be
determined at the Closing, the proration shall be based on a reasonable estimate of the taxes tor
- such year as agreed to by the Partics or, failing such agreement, the proration shall be made
when the actual tax amount s determined for the year of Closing.

- Section 6.04  Public Announcements.  Sellers and Purchaser will consult with cach
other before issuing, and provide each other a reasonablc opportunity to review and make
rcasonable comment upon, any press release or making any public statement with respect to this

- Agreement and the transactions contemplated hereby and, except as may be required by
applicable Law or any listing agreement with a national securities ¢xchange or quotation system,
will not issue any such press release or make any such public statement prior to such

- consultation.

Section 6.05  Expenses and Fees. Except as expressly provided otherwise herein, all
costs and cxpenses incurred in connection with this Agrcement and the transactions

contemplated hereby shall be paid by the Party incurring such expenscs.
Section 6.06  Agreement to Cooperate; Regulatory Approvals.
-
(a)  Subject to the terms and conditions of this Agreement and applicable Law,
vach Party shall use its reasonable commercial efforts to take, or causc to be taken, all action and
- do. or cause to be done. all things necessary, proper or advisable to obtain as promptly as
-
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-
-
reasonably practicable all necessary or appropriate waivers, consents, approvals or authonizations
of Governmental Authonties, including without limitation the OCC, and to satisty all other
- conditions required in order to consummate the transactions contemplated by this Agreement
(and, in such case. o proceed with the consummation of the transactions contemplated by this
Agreement as expeditiously as possible).
-
(h) In addition to and without limitation of the foregoing, Purchaser, on the
onc hand, and cach Seller. on the other hand. shall (1) file as soon as practicable, but in no event
- later than sixty (60) days following the Execution Date, any application. form or report required
by FERC or the OCC (in the casc of Purchaser), and (1) file as soon as practicable. but in no
cvent later than thirty (30) days following the Execution Date, any form or report required by
- any other Governmental Authority relating to antitrust, compcetition, trade or energy regulation
matters. Such sixty (60) day penod or thirty (30) day period. as the case may be, shall be
extended if the Panties agree that such extension is in the best interests of the Parties. Fach of the
Parties shail request expedited treatment of any such filings. Purchaser and cach Scller shall (A)
= respond as promiptly as practicable to any inquiries or requests received from any Governmental
Authority for additional information or documentation, and (B) not ¢nter into any agreement
with any Governmental Authority 10 not to consummate the transactions contemplated by this
- Agreement, except with the prior consent of the other Party (which shall not be unreasonably
withheld, delayed or conditioned). Each Party shall (1) promptly notify the other Party of any
material written communication to that Party from any Governmental Authority and, subject to
- applicable Law. permit the other Party or their counsel to review in advance any proposed
written communication to any of the foregoing: (II) not agree to participate in any substantive
meeting or discussion with any Governmental Authortty in respect of any filings, mvestigation or
-

inquiry concerning this Agreement or the transactions contemplated hereby unless it consults
with the other Party in advance and, to the extent permitted by such Governmental Authority,
gives the other Party the opportunity to attend and participate thercat; and (I1I) subject to
- applicable I.aw, furnish the other Party with copies of all matenal correspondence, filings, and

commumications {and memoranda setting forth the substance thereof) between them and their

Affiliates and their respective Representatives on the one hand, and any Governmental Authority
- or members of their respective statfs on the other hand, with respect to this Agreement and the
transactions contemplated hereby. Notwithstanding anything in this Agreement to the contrary,
cach Party agrees not to oppose, obstruct or otherwise interfere with in any manner whatsocver

- the efforts of the other Party to obtain clearance or approval required by any Governmental
Authority or applicable [aw, in cach case, with respect to the transactions contemplated by this
Agreement.

-

(¢) Prior to filing any application, form or report required by FERC or the
OCC with respect to the transactions contemplated by this Agreement, Purchaser and Sellers, as
- the case may be, shall provide cach other a copy of such proposed filing for their review:
provided that the Partics shall cooperate in the preparation of. and have the joint right to approve
any such application, form or report that must be submitted jointly by the Sellers and Purchaser
- prior to filing.

() Except as sct forth in Schedule 6.06(d), during the Intcritm Period.
Purchaser agrees that except as may be agreed in writing by Sellers or as may be expressly
permitted pursuant to this Agreement. it shall not. and shall not permit any of its Subsidiarics or

IR
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-l
-
Afhiliates to. acquire, develop or construct any clectric generation or transmission facility, enter
into any Contract with respect to any electric generation or transmission facihity, or otherwise
- obtain control over any clectric generation or transmission facility, or make any regulatory tiling

seeking to do any of the foregoing. in cach case which could impact the ability of the Parties to
seeure all required government approvals to consummate the transactions hereunder, or take any
- action with any Governmental Authority relating to the foregoing, or agree, in writing or
otherwise, to do any of the foregoing, in cach case which could reasonably be expected to delay
or prevent the consummation of the transactions contemplated hereby or result in the failure to
- satisfy any condition to consummation of the transactions contemplated hereby, Purchaser shall
bear the filing fee associated with any filings made pursuant to this Scction 6.06.

Secnon 6.07  Further Assurances.  Subject to the terms and conditions of this

® Agreement, at any time or from time to time after the Closing, at any Party’s request and without
further consideration. the other Partics shall exceute and deliver 1o such Party such uother
- mstruments of sale, transfer, conveyance, assignment and confirmation, provide such materials
and mformation and take such other actions and cxecute and deliver such other documents as
such Party may reasonably request in order to consummate the transactions contemplated by this

- Agreement.
Scction 6.08  Post-Closing Access to Information.  Atter the Closing Date, cach Scller
- and Purchascr shall grant cach other (or their respective designees), and Purchaser shall cause the

Company to grant to cach Scller (or its designees), access at all reasonable times to all of the
information, bouks and records relating to the Company and the Facility in its possession, and
shall attord such Party the right (at such party’s expense) to take extracts therefrom and to make
- copies thereof, to the extent reasonably necessary to implement the provisions of, or to
investigate or defend any Claims ansing under. this Agreement.

- Scction 6,09  Emplovee and Benefit Matters.

(1) On Purchaser’s request. Sellers shall use commercially reasonable efforts

P to promptly provide to Purchaser. information regarding the cmployces employed by the
Operator at the Factlity sutficient for Purchaser to have a reasonable basis to determine whether

Purchaser wishes to offer such employees competitive terms of employment, subject to any

- limitations imposcd by applicable Laws. Prior to the Closing Date Purchaser, or its designee,
shall interview all employees employed by Operator to perform services at the Facility, who are

“actively at work™ as of the Execution Date (for purposes of this Section 6.09, an employvee is

- not “actively at work™ if the employee is receiving long-term disability benefits under any plan
or program cstablished or maintained by the Operator for any reason including the employee
having represented that he or she is unable to perform any work). Purchaser, or its designee,
shall have the right, but not the obligation, to offer employment (etfective as of the Closing Date)

L]
to any, all or nonc of the employees employed by Operator, at the Facility. Each offer of
employment shall be made not less than sixty (60) days prior to the Closing Date and on terms
- and conditions determined by Purchaser in its sole discretion.  Each such employee that accepts
Purchaser’s offer of employment shail be referred to herein as an (“Affected Employee™).
- (b)  Nothing in this Section 6.09 or clsewhere in this Agreement is intended to
confer upon any Aftcected Employee or other employee of the Operator or any employvee of the
-
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Company any rights of any kind whatsoever under or by rcason of this Agreement. including,
without limitation, any nights to or of ecmployment for a specified pertod or any other form of
- cmployment security.  Purchaser shall not assume any obligation or hability tor emplovment
practices or policies maintained by the Operator or the Company or any Affiliate of either with
respect to employees thercot, Purchaser and its Attihates shall not assume any Benefit Plan and
- shall have no liability or obligation with respect to the Benetit Plans, In addition, Purchaser shall
have no obligation or hability nor incur any cost or expense with respect to any claims, whether
arising before, on or after the Closing. by any employee or former employee, director or
. consuitant of the Operator or of the Company or any Aftihate of esther arising by reason of the
sale or purchase of the Interests in the Company pursuant to this Agreement or by reason of such
cemployee or former employee’s, director’s or consultant’s employment or service, or the
termination of his or her employment or service, by or with the Operator or the Company or any

-
Affiliate of either. Without limiting the gencrality of the foregoing. Operator shall honor and
pay all unused vacation, holiday, sickness and personal days accrued prior to the consummation
- of the Closing by the Affected Employees under the policies and practices of the Operator.
Section 6,10 Resignation of Members, Managers, Officers and Directors. At Closing,
- Sellers shall cause the resignation of all officers and directors or similar persons on any board or
operating, management or other committee cstablished under the Company Charter Documents.
Section .11 Use of Certain Names.  Within tifteen (15) days following the Closing,
-

Purchaser shall cause the Company to cease using the word “Kelson™ and any word or
expression similar thereto or constituting an abbreviation or extension thercof (the “Sellers’
Marks™), including climinating the Scllers’ Murks trom all asscts of the Company and the
- disposing of any unused stationery and literature of the Company, and thereafter, Purchaser shall

not, and shall cause the Company and the Facility not to, use the Scllers’ Marks or any logos,

trademarks, trade names. patents or other Intellectual Property rights belonging to Sellers or any
- of their Afftliates. or which Seilters or any of their Affiliates have the right to use, and Purchaser
acknowledges that it, its Affiliates, the Company and the Facility have no nights whatsoever to
use such Intellectual Property.

Section 6.12  Support Obligations. At Closing, Purchaser shall cffect the tull and

unconditional rclease of the Sellers and their Affiliates from any credit support obligations

- provided by Sellers or such Affiliates with respect to the Company, the Facility or the operation
thereof, including the credit support obligations listed on Schedule 6.12.

- Section 6.13  Termination of Certain Services, Contracts, Receivables and Payables.
Notwithstanding anything in this Agreement to the contrary, during the Intertm Period, Scllers
shall take such actions as may be necessary to terminate or sever as to the Company or the
Facility (with appropriate mutual relcases) upon the Closing any services jointly shared or used

-

by any of the Company, the Facility and Scllers or any of their Atfiliates, including joint Tax

services, joint legal services and joint banking services (to include the severance of any
- centralized clearance accounts) and each Contract listed on Schedule 6.13.

Section 6.14  Insurance. Purchaser shall be solely responsible for providing insurance

- to the Company and the business ot the Facility as of the Closing. Purchaser acknowledges that

no insurance coverage or policy maintained for the Company or the Facility will extend beyvond
-
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-
-
the Closing for the benefit of Purchaser. 1t betore the Closing Date any damage or casualty loss
shall occur with respeet to the Facility, and claims associated with such losses have or may be
- made against insurance policies maintained by Sellers or their Attiliates prior to the Closing or

under policies otherwise retained by Scllers or their Affiliates after the Closing, in cach case to

rccover amounts necessary 1o repair or replace the affected asset(s), then Scllers shall use
- commercially reasonable cftorts so that Purchaser can file, notice, and otherwise pursue such
claims and recover proceeds under the terms of such policies. Sellers or their Affiliates shall be
reimbursed (or otherwise indemniticd and held harmless) by Purchaser for any Losses or other
costs incurred Hy the Sellers or their Atfiliates and ansing out of Purchaser’s pursuing such
claims under any such insurance policies. If Scllers shall receive any such proceeds prior to
Closing, Sellers shall. to the extent such proceeds are not. prior to Closing, applied to pay the
costs associated¢ with affecting the necessary repairs on replacements, pay such unused amounts
to Purchascr or deduct such amounts from the purchase price.

Section 6,15 Titde. Within fifteen (15) days after the Execution Date, Purchaser. at its
sole cost and expense, shall have the nght to order an ALTA utle insurance report and
commitment for an owner’s title insurance policy in respect of the Owned Real Property to be
issued in the name of Purchaser, OMPA and GRDA. Within thirty (30) days after receipt of
such title commitment, the Purchaser shall notify the Sellers of any matters contained in the title
commitment that would constitute a [ien which i1s not a Permitted Lien. Purchaser’s failure to so
notify Sellers shall be deemed a waiver by Purchaser of any right not 10 close by virtue of any
matters shown on the title report which is not a Permitted Lien. Subject to the foregoing, as of
the Closing, the commitment shall show good and marketable title of the Company to such
Owncd Reul Property tree and clear of all Liens, except for Permitted Licns or as approved by
Purchaser.

Section 6.16  Consent Order.  Sellers shall be solely responsible for any cxpenditures
- required to comply with the Consent Order or as a result of the application described in
Paragraph 13.A of the Consent Order, including the cost of any emission monitoring or control

cquipment that may be required, to the extent such expenditures relate directly thereto.

Section 6.17  Asset Purchase Agreement.  Purchaser shall use commuercially reasonable
cftorts to enforce the Asset Purchase Agreement in accordance with its terms and conditions and
- applicable Laws, and shall not waive or amend any material term or condition without Sellers’
consent, which consent shall not be unreasonably withheld. In the event Purchascr recovers any
damages duc to the breach by another party to the Asset Purchase Agreement, Purchaser shall
- remit fifty percent (50%) of the amount of such damages to Sellers. For purposes of clarity,
nothing herein shall be interpreted as allowing Scllers to have a claim against any other party to
the Asset Purchase Agreement, nor making Sellers a third party beneticiary thercof or having
- any obligations or liability thereunder.

Section 6.18  Certain Operations Matters

- (a) As soon as practicable after the Exccution Date, Sellers shall cause the
Company to provide Purchaser with a schedule of planned maintenance for 2008 for the Facility.
The monthly report fumnished to Purchaser pursuant to Section 6.18(b) below shall include a

- summary of any maintenance activities performed for cach relevant month.

-
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(h) During the Interim Period. the Scllers shall promptly following recceipt
provide Purchaser with a copy of cach monthly operation and maintenance repont for the
- Factlity.

(v) During the Interim Period, Scllers shall cause the Company to use

- commercially reasonable eftorts to: (1) maintain an adequate number of properly trained
personnel with power plant experience for the operation of the Facility and (11) if at any time the
level of personnel at the Facility is less than the level existing as of the Execution Date. subject

- to a rcasonable period of time to replace the relevant personnel hire, or cause the Operator to
hire, qualified replacement personnel.

- (d} During the Interim Period, Sellers shall, after the start of any Unit, use
commercially reasonable efforts 10 cause the runtime of such Unit to be not less than R
continuous hours, excluding ramp-up and ramp-down, and subject to technical or environmental
limitations.

-

() Duning the Interim Period, the Company shall operate the Facility in a
manner materially consistent with the cumulative run hours and starts as set forth in Exhibit D

- uniess otherwise consented to by Purchaser, such consent not to be unreasonably withheld.

(" The Company shall operate, or cause the Operator, to operate the Facility

- m a manner matcrially consistent with the operation and maintenance standards recommended by
the Facility's equipment suppliers and manufacturers consistent with Prudent Operator Practices.

- ARTICLE VII

CONDITIONS TO THE CLOSING

- Section 7.01  Conditions to the Obligations of Each Party. The obligations of the
Partics to proceed with the Closing are subject to the satisfaction on or prior to the Closing Date
of all of the following conditions, any onc or more of which may be waived in writing, in whole

- or In part, as to a Party by such Party:

(at) no permanent judgment, injunction, order or decree of a court or other

- Governmental Authority of competent jurisdiction shall be in effect which has the effect of
making the transactions contemplated by this Agreement and the Asset Purchase Agreement
illegal or otherwise restraining or prohibiting the consummation of the transactions contemplated
by this Agreement (cach Party agrecing to use its reasonable commercial efforts, including

-

appeals to higher courts, to have any judgment, injunction, order or decree lifted);

(b) the Parties shall have obtained an order from FERC, in form and substance

- reasonably satisfactory 1o the Parties, authorizing the purchase and sale of the Interests pursuant

to Scction 203 of the Federal Power Act and the transaction contemplated by the Asset Purchase

Agreement; and an OCC order, in form and substance rcasonably satisfactory to the Purchaser

- with respect to the approval of the prudence of the transactions contemplated by this Agreement

and the Asset Purchase Agreement and an appropriate, reasonable recovery mechanism (such

orders shall be deemed reasonably satisfactory to Purchaser if the applicable order does not

- contain any conditions or restrictions which are materially more burdensome than those proposed
i the respective applications for such orders): and

32,
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-

-

{c) all required waiting periods applicable to this Agreement and  the
transactions contemplated hereby under the HSR Act shall have expired or been terminated.

- Sectton 7.02  Conditions to the Obligations of Purchascr. The obligation of Purchaser to
proceed with the Closing is subject to the satistaction on or prior to the Closing Date of the

- tollowing further conditions, any one or more of which may be waived, in whole or in part, by
Purchaser:

- (a) cach Seller shall have performed all of its obligations hereunder required
to be performed by it at or prior to the Closing Date except where the failure to perform would
not in the aggrezate have a Matenal Adverse Effect:

- (b} the representations and warranties of cach Scller contained 1n this
Agreement (without regard to Material Adverse Etfect or similar qualiticrs) shall be true and
correct as of the Clostng Date (except to the extent such representations and warranties expressly

- refate to an earlier date, in which case as of such earlier date), except for failures to be true and
correct that have not, individually or in the aggregate, have resulted in a Material Adverse Effect:

- () Purchascr shall have received a centificate signed on behalt ot each Seller
indicating that the conditions provided in Section 7.02(a) and Section 7.02(b) have been
satisfied;

-l

(d) the Purchaser Governmental Approvals shall have been obtained and shall
be in form and substance reasonably satistactory to the Purchaser (such governmental approvals

- shall be deemed reasonably satistactory if Purchaser is not subject to any conditions or
restrictions which are matenally more burdensome than those proposed in the respective
applications for such governmental approvals);

-

() the Purchaser’s receipt of deliveries to be made by cach Scller under
Section 2.04;

“ (D all of the conditions to OMPA’s and GRDA's obligations under the Asset
Purchase Agreement shall have been satistied or waived; and

- (g)  Purchaser shall have received evidence satisfactory to Purchaser that
OMPA and GRDA shall have deposited their respective purchase price amounts under the Assct
Purchase Agreement in an escrow account for the benetit of Purchaser.

-

Section 7.03  Conditions to the Obligations of Sellers. The obligation of cach Seller to

proceed with the Closing is subject to the satisfaction on or prior to the Closing Date of the

- following further conditions, any onc or more of which may be waived, in whole or in part. by
cach Seller:

- {a) Purchaser shall have performed in all material respects all of its material
obligations hereunder required to be performed by it at or prior to the Closing Date;

(h) the representations and  warrantics of Purchaser contained in this
Agreement (without regard to matenal adverse effect qualifiers) shall be true and correct as of
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the Closing Date (except to the extent such representations and warranties cxpressly relate to an
carlicr date in which case as of such carlier date), except for failures of the representations and
- warranites to be true and correct which do not have a material adverse effect on Purchaser’s
ability to perform its obligations hereunder;
- (¢} such Seller shall have received a centificate signed on behalt of Purchaser
indicating that the conditions provided in Scction 7.03(a) and Section 7.03(b) have been

sabishied;

(d)  the Selier Governmental Approvals shall have been obtained and shall be
in form and substance reasonably satisfactory to the Sellers: and

- () Sellers® receipt of deliveries 1o be made by Purchaser under Section 2,05,

ARTICLE VHI

- TERMINATION
Section §.01  Termination. This Agreement may be terminated and the consummation
- of the transactions contemplated hereby may be abandoned at any time prior to the Closing:
(a) by mutual written conscnt of Purchascr and Scllers:
-

(b) by either Purchaser or Sellers:

{1) if the Closing has not occurred on or before three hundred (3609
days after the Exccution Date (such date, as it may be extended under clause (A)
of this paragraph, the “Termination Date™). provided. however, (A) that Scliers
shall have the option, in their sole discretion, to extend the Termination Date for
an additional period of time not to ¢xceed one hundred cighty (180) days if the
sole reason that the Closing has not occurred by such date is that the conditions
set forth in Sections 7.01(b). 7.01(c), 7.02(d) or 7.03(d} have not been satistied
due 1o the failure to obtain the necessary waivers, conscnts, approvals and
authorizations under applicable Laws or a permanent judgment, injunction, order
or decree of a court or other Governmental Authority of competent jurisdiction
. shall be in effect and the applicable Party(s} is still attempting to obtain such
necessary waivers, consents, approvals and authorizations under applicable Laws,
or is contesting {X) the refusal of the relevant Governmental Authority to give
- sich consents or approvals or (y) the entry of any such pcrmanent judgment,
injunction, order or decree, in court or through other applicable proceedings; and
(1B) the right to terminate this Agreement pursuant to this Section 8.01(b)(1) shall
- not be available to any Party whose breach of any provision of this Agreement has
been the cause of, or resulted in, the failure of the Closing to occur by the

Termination Date; or

(i)  if any court of competent jurisdiction in the United States or other

United States Governmental Authority shall have issued a final order, decree or

- ruling or taken any other final action restraining, cnjoining or otherwise
prohibiting the consummation of the transactions contemplated by this Agreement
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and such order, decree, ruling or other action is or shall have become final and
nonappealable: provided, however, that the Party secking to terminate this

- Agreement pursuant to this Scction ¥8.01¢(b)(i1) shall have used reasonable
commercial etforts to prevent the entry of and to remove such order. decree,
ruling or final action;

-
(¢) by Purchaser 1t there has been a material breach by any Scller of any
representation. warranty, covenant or agreement contained in this Agreement which (x) would
- result in a failure of a condition set forth in Section 7.02(a) or Scction 7.02(b) and (y) cannot be
cured prior to the Termination Date or if the condition set forth in Section 7.02(g) is not met; and
- (D by Sellers af (1) there has been a matenal breach by Purchaser of any
representation, warranty, covenant or agreement contained in this Agreement which (x) would
result in a fatlure ot a condition set forth in Section 7.03(a) or Scction 7.03¢b) and (y) cannot be
- cured prior to the Termination Date or (i1) the Asscet Purchase Agreement has terminated prior to
the Closing Date.
o The Party desiring to terminate this Agreement pursuant to this Section 8.01 (other than

pursuant to Section 8.01(a)) shall give notice of such termination to the other Panty.

Section 8.02  Effect of Termination. In the event of termination of this Agreement by
- any Scller or by Purchaser prior to the Closing pursuant to the provisions of Scction 8.01, there
shall be no liability or further obligation on the part of Purchaser or Sellers or their respective
officers. managers or directors (except as set torth in Section 6.01(b). Scction 6.05. Section 6.17,
- this Section 8.02, Section 9.03 and Article X, all of which shall survive the termination hereof):
provided. however, that nothing in this Section 8.02 shall relieve any Party from liability tor any

breach of this Agreement by such Party prior to termination of this Agreement.

-
ARTICLE IX
INDEMNIFICATION
-
Section 9.01  Survival. All representations, warrantics, covenants and obligations in this
Agreement of in any agreement, instrument or other document delivered in connection herewith,
- and the right to commence any Claim with respect thereto, shall survive the execution and
delivery hereof and the Closing Date but shall terminate on the first anniversary of the Closing
Date. No Party may make or assert any Claim under any representation or warranty of. or breach
- of covenant by, any other Party contained in this Agreement or in any agreement, instrument or
other document delivered in connection herewith after the first anniversary of the Closing Date.
except that any claims made or asserted by a Party within the applicable time period prescribed
- above sctting forth such Claim in reasonable detail (including a reasonable specification of the
legal and tactual basis for such Claim and the Loss incurred) shall survive such expiration until
such Claim is finally resolved and all obligations with respect thereto are fully satisfied.
- Section 9.02  Indemnification.

(:1) Subject to the provisions of this Article X, Sellers, jointly and severally
- from and after the Closing Date, shall indemnity and hold harmless Purchaser and the Company
from and aganst any and all Losses actually incurred by either of them that arise out of or result
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-
-
from (1) the breach of any of the representations and warranties, as of the date when made. or (i)
the breach of any of the covenants or agreements ot Sellers contained in this Agreement,
-
(h) Subject to the provisions of this Article [X, Purchaser from and after the
C'losing Date skall indemnify and hold harmless Sellers from and against any and all Losses
- actually incurred by Scllers that arise out of or result from the breach of any of the Purchaser’s
(1) representations and warranties as of the date when made, and (i) covenants or agreements
contained in this Agreement,
- . . . ] .
() Notwithstanding anything 1o the contrary in this Agreement, a Party shall
not be liable for any Losses with respeet to the matters set forth in Section 9.02(a) or 9.02(b)
- unless a Claim 1s nmely asserted during the survival period specified in Section 9.01,
(d)  The total aggregate hability of Sellers for any claims for Losses ansing
under this Agreement, whether based in contract, tort. strict hability, other Law or otherwise,
- shall not exceed forty million dollars (S40,000.000).
(v) Sellers shall have no hability in respect of its indemnification obligations
- under Section 9.02(a), and there shall be no claim tor indemnification asserted by Purchaser,

until (v) the Loss with respect to the particular act, circumstance, development, ¢vent, fact,
occurrence or emission exceeds two hundred fifty thousand dollars ($250,000) (aggregating all

- [Losses ansing from substantially identical facts and then only for amounts in excess thercof),
and (2) the aggregate of all Losses under Section 9.02(a) exceeds. on a cumulative basis, two
milhion dollars ($2,000,000) {and then only to the extent of such excess).

-
N In calculating any amount of Losses recoverable pursuant to Section
9.02(a) or 9.02(b). the amount of such Losses shall be reduced by (1) any recoverable insurance
- proceeds relating to such Loss, net of any related deductible and any expenses to obtain such

proceeds, (1) any prior or subsequent recoveries from third-parties pursuant to indemnification
(or otherwise) with respect thereto, net of any expenses incurred by the Indemnificd Party in
- obtaining such third-party payment. (iii) the amount of any net Tax benefit actually realized from
the incurrence or payment of such Losscs, and (iv) any reserves established with respect to such
Losses. The Pzrties shall treat any indemnification payment pursuant to this Article 1X as an
adjustment to the Final Purchase Price for all Tax purpuses unless otherwise required by

-
applicable Law, The Indemnified Party shall use its commercially rcasonable efforts to scck
msurance recovenes in respect of losses to be indemnified hercunder. If any insurance proceeds

- or other recovenes from third-parties or net Tax benefits are actually realized (in cach case net of
expenses of such recoveries) by an Indemnified Party subsequent to the receipt by such
Indemnified Party of an indemnification payment hereunder in respect of the claims to which

- such insurance proceedings, third-party recoveries or nct Tax henefits relate, appropriate refunds
shall be made promptly to the Indemnifying Party regarding the amount of such indemnitication
payment.

- ()  No Person shall be entitled to indemaification under this Article 1X if, on
or prior to the Closing Date. such Person secking indemnification had Knowledge of the breach
ot representation, warranty, covenant or agreement with respect to which such Person is secking

® indemnification under this Article IX. Purchaser shall promptly notify Sellers of any breach of

-
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L
-
any representation, warranty, covenant or agreenent ot Sellers made hereunder of which
Purchascr has Knowledge.
-
(h) Lach Party shall have a duty to usc commercially reasonable cttorts to
mitigate any Loss suffered by such Party in connection with this Agreement.
L .
() Scllers shall have no liability for any Losscs that represent the cost of
repairs, replacements or improvements which enhance the value of the repaired. replaced or
- improved asset above 1ts value on the Closing Date or which represent the cost of repair or
replacement exceeding the reasonable cost of repair or replacement.
() The remedies tor environmental claims set forth in this Agreement shal!
- be the Purchaser’s sole and exclusive remedies and Purchaser expressly waive all other rights of
recovery against Sellers under any Environmental Law including, but not limited to. the
- Comprehensive Environmental Response, Compensation and Liability Act and the Resource

Conservation and Recovery Act.

(k) This Article [X shall be the sole and exclusive remedy of the Partics
- hereto following the Closing for any Loss arising out of any misrepresentation or breach ot the
representations. warrantics, covenants or agreements of the Parties contained in this Agreement.
In furthcrance of the toregoing, cach of the Parties hereto hereby waives, to the fullest extent
- permitted under applicable law, any and all rights, claims and causes of action it may have
against the other Parties hereto, arising under or based upon any law, other than the right to seck

indemnity pursuant to this Article 1X.

-
Scction 9.03  Waiver of Other Representations.
- (1) EXCEPT FOR THOSE EXPRESS REPRESENTATIONS AND
WARRANTIES CONTAINED IN ARTICLE I OR ARTICLE 1V, SELLERS’ INTERESTS IN
THE COMPANY ARE BEING TRANSFERRED THROUGH THE SALE OF THE
e INTERESTS “AS IS, WHERE IS, WITH ALL FAULTS.” AND SELLERS EXPRESSLY
DISCLAIM ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND OR NATURE,
EXPRESS OR IMPLIED, AS TO THE CONDITION, VALUE OR QUALITY OF THE
- COMPANY AND THE FACILITY OR THE PROSPECTS (FINANCIAL OR OTHERWISTE).

RISKS AND OTHER INCIDENTS OF THE COMPANY AND THE FACILITY.

(b) EXCEPT FOR THE OBLIGATIONS OF SELLERS UNDER THIS

- AGREEMENT, FOR AND IN CONSIDERATION OF THE TRANSFER OF THE
INTERESTS., EFFECTIVE AS OF THE CLOSING DATE, PURCHASER AND THE

COMPANY AND THEIR RESPECTIVE AFFILIATES HEREBY RELEASE, ACQUIT AND

- FOREVER DISCHARGE SELLERS AND THEIR RESPECTIVE AFFILIATES, EACH OF
THEIR PRESENT AND FORMER REPRESENTATIVES AND EACH OF THEIR
RESPECTIVE HEIRS, EXECUTORS, ADMINISTRATORS, SUCCESSORS AND ASSIGNS,

- FROM ANY AND ALL MANNER OF CAUSE OR CAUSES OF ACTION, DEMANDS,
RIGHTS, DAMAGES. DEBTS, DUES, SUMS OF MONEY, ACCOUNTS, RECKONINGS,

COSTS, EXPENSES, RESPONSIBILITIES, COVENANTS. CONTRACTS.,

- CONTROVERSIES, AGREEMENTS AND CLAIMS WHATSOEVER, WHETHER KNOWN
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OR UNKNOWN, OF EVERY NAME AND NATURE, BOTH IN LAW AND IN EQUITY.
WHICH PURCHASER OR ITS AFFILIATES OR THEIR SUCCESSORS AND ASSIGNS
- LVER HAD, NOW HAVE, OR WHICH THEY OR THEIR SUCCESSORS OR ASSIGNS
HEREAFTER MAY HAVE OR SHALL HAVE AGAINST SELLERS AND THEIR
RESPECTIVE  AFFILIATES, EACH OF THEIR  PRESENT AND  FORMER
- REPRESENTATIVES AND EACH OF THEIR RESPECTIVE HEIRS, EXECUTORS,
ADMINISTRATORS, SUCCESSORS AN ASSIGNS, ARISING OUT OF OR WITH
RESPECT  TO  ANY  MATTERS., CAUSES, ACTS,  CONDUCT, CLAIMS,
CIRCUMSTANCES OR EVENTS EXISTING, OCCURRING OR FAILING TO OCCUR,

-
WHETHER PRIOR TO. ON OR AFTER THE CLOSING DATE. INCLUDING WITH
RESPECT TO THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT.
-
Section 9.04  Right to Specific Performance; Certain Limitations.  Notwithstanding
anything in this Agreement to the contrary:
® (2) Without limiting or waiving in any respect any rights or remedics of a
Party under this Agreement now or hereafter existing at law in cquity or by statute, cach of the
- Partics hereto shall be entitled to specific performance of the obligations to be pertformed by the

other Party in accordance with the provisions of this Agreement; and

(b) No Representative, Affiliate of, or direct or indirect equity owner in, any

- Seller shall have any personal hability to Purchaser or any other Person as a result of the breach

of any representation, warranty, covenant, agreement or obligation of Sellers in this Agreement

and no Representative, Afliliate of, or indirect equity owner in, Purchascr shall have any

- personal hability to any Scller or any other Person as a result of the breach of any representation,
warranty, covenant, agreement ot obligation of Purchaser in this Agreement; and

- (c) No Party shall be liable for special, punitive, exemplary, incidental,
conscquential or indireet damages, or lost profits or losses calculated by reference to any
multiple of carnings before interest, tax, depreciation or amortization (or any other valuation

- methodology) whether based on contract, tort, strict liability, other Law or otherwise and
whether or not anising from the other Party’s sole, joint or concurrent negligence, strict liability
or other fault tor any matter relating to this Agreement and the transactions contemplated hereby.

Section9.05  Procedures for Indemnification. Whenever a Claim shall arise for
indemnification under Section 9.01. the Person entitled to indemnification (the “Indemnified
Party™) shall promptly notify in writing the Party from which indemnification is sought (the
“Indemnitying Party™) of such Claim and, when known, the facts constituting the basis of such
Claim, provided, however, that in the cvent of a Claim for indemnification resulting from or tn
connection with a Claim by a third party, the Indemnified Party shall give such written notice
thereof to the Indemnifying Party not later than ten (10) Business Days prior to the ime any
response to the third party Claim is required, if possible, and in any event within fifteen (15)
Business Days following rcceipt of notice thereof (provided. that failure to timely notify the
Indemnitying Party shall not relieve the Indemnifying Party of any liability it may have to the
Indemnitied Party, except to the extent that the Indemmifying Party has been actually prejudiced
by such failure). Following receipt of notice of any such third party Claim. and unless counsel to
the Indemnified Party shall have reasonably determined in good taith that the assumption of such
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detense by the Indemnifying Party would be inappropriate due to a contlict of interest. the
Indemmitying Party shall have the option, at its cost and expense. to assume the defense of such
- matter and to rerain counsel (not reasonably objected to by the Indemnified Party) to defend any
such claim or legal proceeding, and the Indemmifying Party shall not be liable to the Indemnitied
Party for any fees of other counsel or any other expenses (except as expressly provided to the
- contrary herein} with respect to the detfense of such Claim, other than reasonable fees and
expenses of counsel cmployed by the Indemmified Party for any period during which the
Indemnifying Party has not assumed the defense thereof. The Indemnified Party shall have the
- option of joining the defense of such Claim (which shall be at the sole cost and expense of the
Indemnified Party) with its own counsel and counsel for cach Party shall. to the extent consistent
with such counsel’s professional responsibilities, cooperate with the other Party and any counscl
- designated by that Party. In effecting the scttlement or compromise of, or consenting to the cntry
of any judgment with respect to, any such Claim, the Indemnitying Party, or the Indemnified
Party, as the casc may be, shall act in good faith, shall consult with the other Party and shall enter
- into only such scttlement or compromise or consent to the entry of any judgment as the other
Party shall consent. such consent not to be unrcasonably withheld, conditioned or delayved. An
Indemnifying Party shall not be lable for any settlement, compromise or judgment not made in
accordance with the preceding sentence,

ARTICLE X
MISCELLANEOLUS

Section 10.01 Notices.  All notices and other communications hereunder shall be in
writing and shall be deemed given if delivered personally to. or by nationally recognized
- ovemnight courier service, or mailed by registered or certitied mail (retum receipt requested) if
and when received by, or sent via facsimile if and when recetved by, the Parties at the tollowing
addresses (or at such other address for a Party as shall be specified by like notice):

(1) It to the Company (prior to the Closing) or Sellers, to:

- Redbud Encrgy I, LLC
Redbud Encrgy 11, LLC
Redbud Energy 1, LLC
- ¢/o Kelson Energy, Inc.
6700 Alexander Bell Drive, Suite 360
Columbia, MD 21046
- Attention: President
Facsimile:(443) 346-2508

- with a copy to:

Stroock & Stroock & Lavan LLP
180 Maiden Lane

- New York, New York 10038
Attention: Martin H. Neidell, Esq.

- Michael S. Shenberg, ksq.
Facsimile: (212) 806-6006

-
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-
(h) If to Purchaser. to:
Oklahoma Gas and Electric Company
321 North Harvey
- Oklahoma City, OK 73101-032]
Attention: Max Mvers
Facsimile: 405-553-3606
. -
with a copy to:
- Jones Day
77 West Wacker
Chicago. IL 06001
- Attention: Peter Clarke. Esq.
Facsimle: 312-782-3939
- Section 10.02 Headings. The headings contained n this Agreement are for reference
purposes only and shall not attect in any way the meaning or interpretation ot this Agreement.
Section 10.03 Assignment. This Agreement (including the documents and instruments
|

referred to herein) shall not be assigned by operation of [aw or otherwise,

Section 10.04 Supplements to Schedules. From time to time prior to Closing (but in any

- cvent not less than five (§) days prior to the Closing Date), Scllers may, by written notice to
Purchaser, supplement the Schedules to this Agreement with respect to any matter that, if

existing, occurnng or known at the date of this Agreement, would have been required to be set

- torth or descnibed in such Schedules unless such supplement results in a Material Adverse Eftect.

Section 10.05 Governing Law; Jurisdiction; Waiver of Jury Trial. This Agreement shall

- be governed by and construed in accordance with the laws of the State of New York. applicable
to agreements made and 1o be performed entirely within such State, without regard to the conflict

of laws principles thercof. Any disputes or claims arnising out of or in connection with this

- Agreement and the transactions contemplated or documents required hereby shall be submitted
to the exclusive jurisdiction of the courts of the State of New York and the federal courts of the

United States of America located in the State of New York, County of New York, and

- appropriate appellate courts therefrom. Each of the Parties hereto acknowledges and agrees that
any controversy which may arise under this Agreement is likely to involve complicated and
difficult issucs, and therefore cach such Party hereby irrevocably and unconditionally waives any
right such Party may have to a trial by jury in respect of any litigation directly or indirectly

-
arising or relating to this Agreement or the transactions contemplated by this Agreement. The
Partics hereby urrevocably waive, to the fullest extent permitted by applicable Law, any objcction
- which they may now or hercafter have to the laying of venue of any dispute arising out of or
rclating to this Agreement or any of the transactions contemplated hereby brought in such court
or any defense of inconvenient forum for the maintenance of such dispute. Each of the Parties
- hereto agrees that a judgment in any such dispute may be enforced in other jurisdictions by suit
on the judgment or in any other manner provided by Law. This consent to jurisdiction is baing
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given solely for purposes of this Agreement and the transactions contemplated hereunder, and is

not intended to, and shall not, conter consent to jurisdiction with respect to any other dispute in
- which a Pany to this Agreement may become involved.  Each of the Parties hereto hereby

consents to process being served by anv Party to this Agreement in any suit, action. or

proceeding of the nature specitied in this Section 10.05 by the mailing of a copy thereof in the
- manncr specified by the provisions of Scction 10.01.

Section 10.06 Counterparts.  This Agreement may be executed m two (2) or more
counterparts, and by facsimile, cach of which shall be deemed to be an original, but all of which

-
shall constitute one and the same agreement.

- Section 10.07 Amendments. This Agreement may not be amended, waived or modified
except by an instrument in writing signed on behalt of Purchaser and cach Scller.

- Scction 10.08 Entire Agreement.  This Agreement and the Confidentiality Agreement
cntered into among the Partics dated November 9, 2007 constitute the entire agreement between
the Partics with respect to the subject matter hereof” and supersede all prior agreements,
understandings and negotiations, both written and oral, between the Parties with respect to the

-

subject matter of this Agreement.  No representation, inducement, promise, understanding,
condition or warranty not sct forth herein has been made or relied upon by any Party. Ncither
this Agreement nor any provision hercof is intended to confer upon any person other than the
- Partics hercto any rights or remedies hercunder except as expressly provided otherwise in
Section 6.01¢(b) and Article IX.
- Section 10.09 Severability. If any term or other provision of this Agreement is invalid,
illegal. or incapable of being enforced by any rule of applicable Law, or public policy, then such
term or provision shall be severed trom the remaining terms and provisions of this Agreement,

- and such remaining terms and provisions shall nevertheless remain in full force and cttect.

[Remainder of page intentionally left blank. Signature page to tollow.]
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L]
IN WITNESS WHERFOF, the Partics hereto have caused this Agreement to be duly
executed by their respective authorized officers as of the day and year first above written.
SELLERS: PURCHASER:
-
REDBUD ENERGY I, LLC OKLAHOMA GAS AND ELECTRIC
- COMPANY
By: N By:
- Name: Name:
Thtle: Title:
L |
REDBUD ENERGY I1. LIL.C
-
-
By: - ] -
Name:
- Title
-
- REDBUD ENERGY IIIL LLC
- By: '
Name:
Title
-
L
-
-
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-
EXECUTION COPY
-
-
-
ASSET PURCHASE AGREEMENT
- by and among
Oklahoma Gas and Electric Company,
L
as Seller,
- and
Oklahoma Municipal Power Authority
- Grand River Dam Authority,
as Purchasers
«
dated as of January __, 2008
-
-
-
-
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-
-
ASSET PURCHASE AGREEMENT
- This Asset Purchase Agreement (this “Agreement™) dated as of January | 2008 (the
“Execution Date™) 1s made and entered into by and among Oklahoma Gas and Electnic Company
("Seller™), Okiahoma Municipal Power Authority (“OMPA™) and Grand River Dam Authority
- {"GRDA™. and 1ogether with OMPA| “Purchasers™).
RECITALS
-
WHEREAS, Redbud Energy 1. LLC, Redbud Energy 11, LLC. Redbud Energy I, LLC
(the “Oniginal Facility Owners™) collectively own 100% of the partnership interests in Redbud
- Energy LP. a Delaware limited partnership (the “Company™), which owns a nominal 1.230 MW
gas-fired. combined-cycle power generation facility located in Luther, Oklahoma (the
“Facility™);
- WHEREAS, pursuant to that certain Purchase and Sale Agreement, dated as of January
. 2008, by and among the Onginal Facility Owners and Seller (“Purchase and Sale
- Agreement™), Seller will purchasce the entire partnership interest in the Company;
WHEREAS, Scller intends to. promptly after the closing of the transaction contemplated
under the Purchase and Sale Agreement. dissolve the Company pursuant to Subchapter VI of
-

the Delaware Revised Umform Limited Partnership Act:

WHEREAS, promptly after the dissolution of the Company. Scller desires to sell and
“ assign to GRDA, and GRDA desires to purchase and assume, a thirty-six percent (36%0)
undivided interest in all the assets and liabilitics ot the Facility:

- WHEREAS, subscquent to the dissolution ot the Company, Seller desires to sell and
assign to OMPA, and OMPA desircs to purchase and assume, a thirteen percent (13%) undivided
interest in all the asscts and liabilitics of the Facility: and

WHERLEAS. all of the Partics acknowledge and agree that uncertainty ¢xists as to the
enforccability of indemmification or hold harmless provisions in the contracts to which GRDA is
a party under various Oklahoma Attorney General Opinions, including 07-41, 06-11 and 01-2
primarily because of potential violation of Oklahoma Constitution Art. X, §23, but obligations of
GRDA have been held on several occasions not to be governed by the provisions of this
constitutional provision. see, e.g., Kerr v. Grand River Dam Authorit, 154 P.2d 946 (Okla.
1945); Sheldon v. Grand River Dam Authority, 76 P.2d 355 (Okla. 1938), and therefore the
enforccability of such provisions as included in this Agreement may be subject to the final
decision of an Oklahoma court with proper jurisdiction, and any indemnification or hold
harmless provisions included in this Agreement are included with such uncertainty in mind.

NOW, THEREFORE, in consideration of the foregoing and the mutual promises made in
- this Agreement and of the mutual benefits to be derived from such promises, and for other good
and valuable consideration, the receipt and sufficiency of which is acknowledged, the Parties to
this Agreement. intending to be legally bound, agree as follows:
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A
-
ARTICLE 1
DEFINITIONS AND CONSTRUCTION
Scction 101 Definitions.  For purposes of this Agreement, the following terms shall
have the respective meanings set torth below:
“Affiliate™ means any Person that directly, or indirectly through one or more

intermediaries, controls, 1s controlled by or is under common control with the Person specified.

- For purposes of this defimtion, control ot a Person means the power, direct or indirect, to direct
or cause the dircetion of the management and policies of such Person whether through ownership
of voting securinies or ownership interests, by contract or otherwise, and specifically with respect
Lo 4 corporation. partnership, trust or himited liability company, means direct or indirect

- ownership of more than 50% of the voting secuntics in such corporation or of the voting iterest
in a partnership or limited hability company or of the beneficial interests in a trust.

- “Apreement” has the meaning set forth in the introductory paragraph to this
Agreement,

- “Assignment and Assumption Agreement™ mcans that certain Assignment and
Assumption Agreement. subsiantially in the torm of Exhibit A, to be exccuted and delivered by
the Parties at Closing,

-

“Base Purchase Price™ means the Base Purchase Price as determined under the
Purchase and Sale Agreement.

-

*Bill of Sal¢™ means that certain Bill of Sale, substantially in the form of Exhibit
B. to be executed and delivered by Seller at Closing,

« "Business Day™ means a day other than Saturday, Sunday or any day on which
banks located in the City of New York are authorized or obligated to close.

- “Change of Law™ means the adoption, implementation, promulgation, repeal,
moditication or reinterpretation of any Law, order, protocol, practice or measure of or by any
Governmental Authority which occurs subsequent to the Execution Date.

.

“Charter Documents™ means with respect to any Person, the certificate or articles
of incorporation. organization or formation and by-laws, the limited partnership agreement, the
- partnership agreement or the operating or limited liability company agreement, equityholder
agreements and/or other organizational and governance documents of such Person, including
those that are required to be registered or kept in the place of incorporation, organization or
- formation of such Person and which establish the legal personality of such Person.

“(Claim™ means any demand. claim, action, legal proceeding (whether at law or in
cquity} or arbitration.

-y
“Closing™ has the meaning set forth in Section 2.03.
- “Closing Date™ means the date on which the Closing occurs.
22
- 2
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-
“C'ode™ means the Internal Revenue Code of 1986,
- “Company™ has the meaning set forth in the recitals.
““onsent Order™ means that certain Consent Order dated July 23, 2007, issued in
- Case No. 07-254 to Redbud Encrgy LP by the Oklahoma Department of Environmental Quality,
Air Quality Division.
“ontract™ mcans any written contract, lease, license, evidence ot indebtedness,
- mortgage, indenture, purchase order, binding bid. letter of credit, security agreement or other
written and legaily binding arrangement.
- “Debt” of any specified Person nmeans: (a) any and all habilities and obligations of

any Person (i) for borrowed money (including the current portion thereof). (1) under or related 1o
any reimbursement obligation relating to a letter of credit, bankers’ acceptance or note purchase

- facility, (111) evidenced by a bond, note, debenture or similar instrument (including a purchase
money obligation), (iv) for the payment of moncey relating to a lease or instrument that is
required to be classified as a capitalized/finance lease obligation in accordance with GAAP,

- (v) for all or any part of the deferred purchase price of property or services (other than trade
payables), and (vi) under or related to any agreement that 1s an interest rate swap agreement,
basis swap. forward rate agreement, commodity swap, commodity option. equity or equity index

- swap or option, bond option, intcrest rate option, forward foreign exchange agreement, rate cap.
collar or Hloor agreement, currency swap agrecment, Cross-currency rate swap agreement,
currency option or other similar agreement (including any option to enter into any of the

- foregoing), and (b} any and all liabilitics and obligations of others described in the preceding
clause (a) that such Person has guaranteed or that is recourse to such Person or any of its asscts
or that is otherwise its legal hability or that is secured in whole or in part by the asscts of such

- Person. For purposes of this Agreement, Debt shall include any and all accrued interest, success
tces, prepayment premiums, make-whole premiums or penalties, and fees or expenses
(including, without limitation, attorneys’ fces) associated with any Debt.

“ “Pue Diligence Information™ has the meaning set torth in Section 4.09(c).

- “Environmental Law’ means any applicable federal, state or local law, statute,
ordinance. rule, regulation, permit or order of any Governmental Authority relating to (a} the
protcction, preservation or restoration of the environment (including air, surface water,

- groundwater, drinking water supply, surface land, subsurtace land, plant and animal life or any
other natural resonurce). or (b) the exposure to, or the use, storage, recycling, treatment,
generation, transportation, processing, handling. labeling, production, release or disposal of

- Hazardous Substances, in each case as in citect at the Exccution Date.

“1:RISA"” mcans thec Employece Retirement Income Security Act of 1974, as
amended.

-

“l:xecution Date™ has the meaning sct forth in the introductory paragraph to this
Agreement.
-
“lFacility™ has the meaning set forth in the recitals.
- _3_
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-
- g - . .
“Facility Contracts’™ has the meaning sct forth in Section 2.01(a)(vi).

- “Federal Power Act™ means the Federal Power Act. as amended.

“FERC™ means the Federal Energy Regulatory Commission. or any successor
agency.

- geney

“Final Purchase Price™ means the Final Purchase Price as determined vnder the
Purchase and S¢le Agreement,
-
“Fuel Inventory™ has the meaning set forth in Scction 2.01(a)(1v).

- “GAAP™ means generally accepted accounting principles in the United States of
America.

“Governmental Authority”™ means any court, tribunal, arbitrator, authonty,

- y )
agency, commission, official or other instrumentality of the United States or any state, county,
city or other political subdivision or similar governing entity, and including any governmental,

- quasi governmental or non-governmental body administening, regulating or having general
oversight over gas, electneity, power or other markets.

- “GRDA™ has the meaning set forth in the recitals.

“GRDA’s Base Purchase Price™ has the meaning sct forth in Section 2.02(a).
- "GRDA’s Escrow Agreement’ means the escrow agreement, substantially in the
£ 3
form of Exhibit D, to be exccuted by and among Scller, GRDA and an escrow agent.
- “GRDA’s Estimated Purchase Price™ has the meaning set forth in Section 2.02(a).

“Hazardous Substance™ means any substance presently listed, defined or
- classified as a pollutant, contaminant, hazardous substance, toxic substance, hazardous waste,
solid waste or special waste under any applicable Environmental Law, including, without
limitation, asbestos, mold, petroleum or any fraction of petroleum. polychlorinated biphenyls. or
a urea formaldehyde foam insulation.

“HSR Act™ means the Hart-Scott Rodino Antitrust Improvements Act of 1976, as

- amended.

“Indemnified Party™ has the meaning sct forth in Section 8,04,
- “Indemmfying Party™ has the meaning set forth in Section &.04.

“*[nterest Rate™ means the prime per annum rate of interest as published from time
- to time by The Wall Street Journal.

“[nterim Period"” mcans the period of time from the closing datc of the Purchase
- and Sale Agreernent until the Closing Date or termination of this Agreement,
- -4-
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-

-

“Inventory™ has the meaning set forth in Section 2.01a)v).

- “Knowledge™ means, (1) in the case of Seller. the actual knowledge (as opposcd to
any constructive or imputed knowledge) ot the individuals histed on Schedule 1-1, afier
reasonable inquiry, and (i1) in the case of Purchasers. the actual knowledge (as opposed to any

- constructive or imputed knowledge) ot the individuals listed on Schedule 1-2, atter reasonable
inquiry.

- “lLaws™ means all laws, statutes, rules regulations, ordinances and other
pronounccments having the effect of law of any Governmental Authority, and shall include the
provistons of the following Oklahoma Statutes (1) the Grand River Dam Authonity Act (82 O.S.
$861 ct. seq.). (1) the Oklahoma Surplus Property Act (74 (3.5, §62.1 - §62.6) and (i11) the

L

procedures tor disposal of certain state-owned real property (74 0.5, §129.9).

“l.ien” means any sccurity interest, pledge, mortgage, hien, charge, encumbrance,
- conditional sale agreement, title retention contract, nght of first retusal, option to purchase,
Proxy. voting trust or voling agreement or any similar interest.

- “losses™ means any and all judgments. losses. liabilities, amounts paid in
settlement, damages, fines, penaltics, deficiencies, losses and expenses (including interest, courn
costs, reasonable fees of attorneys, accountants and other experts or other reasonable expenses of

- litigation or other proceedings or of any Claim, detault or assessment).

“Matenial Adverse Effect™ means any change or event or eftect occurring on or
after the date hereof that is, individually or in the aggregate, materially adverse to the assets,
operations, business, properties or financial condition of the Facility or the Company, taken as a
whole. in cach case, except for any such change. event or ctfect resulting trom or arising out of’
(a) changes in economic or financial conditions generally or in the industry in which the
Company opcrates (including the clectric generating, transmission or distnibution industries),
whether national. regional or local. (b) changes in international. national, regional, state or local
wholesale or retail markets for electric power or fuel supply or transportatton or related products,
including those due to actions by competitors, (c) changes in general regulatory or political
conditions, including any acts of war or terrorist activitics, (d) changes in the North American,
national, regional, state or local clectric transmission or distribution systems, (¢) strikes, work
stoppages or other labor disturbances, (f) increases in the costs of commoditics or supplies,
including fuel, (g) effects of weather or meteorological events, (h) any Change of Law, or any
judgments, orders, decrees or regulatory policy that apply generally to all similarly situated
Persons in the region in which the Facility is located, (i) changes or adverse conditions in the
sceuritics markets, including those relating to debt financing, (j) the execution or delivery of this
Agreement or the consummation of the transactions contemplated hereby or the announcement
of any of the matters set forth in this clause (j}, (k) any adverse change or effect attributable to
the announcement, pendency or consummation of the transactions contemplated by this
Agreement (including but not limited to any decrease in customer demand, any reduction in
revenuces, any disruption in supplier, partner, or similar relationships, or any loss of employees)
and (1) any actions to be taken pursuant to or in accordance with this Agreement. Without
hmiting the foregoing, i1t is understood that a forced outage of any one (1) Unit, with an
anticipated repair cost of less than $10 million (above any applicable insurance procecds in
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e
connection with such outage), shall not be a Material Adverse Effect tor purposes of this
Agreement.
“OCC™ means the Oklahoma Corporation Commission.
“OMPA™ has the meaning sct forth in the introductory paragraph to this
-
Agreement.
“OMPA’s Base Purchase Price™ has the meaning sct forth in Section 2.02(b).
-
“OMPA s Escrow Agreement”™ means the escrow agreement, substantially in the
form of Exhibit DD, to be executed by and amoeng Scller, OMPA and an ¢scrow agent.
-
“OMPA's Estimated Purchase Price™ has the meanming sct forth in Section 2.02(b),
- “Ordinary Course™ means the ordinary and normal course of the Company’'s
conduct of business consistent with past practice employed by the Company.
- “Original Facility Owners™ has the meaning set forth in the recitals.
“Owned Real Property™ has the meaning set forth in Section 2,01 (a)().
- “Ownership and Operating Agreement”™ means the Ownership and Operating
Agreement entered into by and among the Partics as of the even date hereot.
- “Qwnership Percentage™ means, with respect to OG&E, tifty-one percent (51%);
with respect to OMPA, thirteen percent (13%); and with respect to GRDA, thirty-six percent
{36%).
-
“Party” or “Partics” means Purchasers, on the one hand, and Seller. on the other
hand; provided, however, that when the context dictates. such terms shall include the Company.
- + . . . .
“Permits™ means the permits, licenses, franchises, variances, exemptions, orders
and other authorizations, consents and approvals from Governmental Authorities, which relate o
- the operation of the Facility or any assets that are used in connection with operation of the
Facility, and the holder thereof,
- “Permitted Liens™ means (a) mechanic’s, materialmen’s, workmen's, repairmen’s
and similar Liens ansing in the Ordinary Course with respect to any amounts not yet due and
payable or which (x) are being contested in good faith through appropriate proceedings or (v)
- have been bonded. (b) Liens for Taxes not yet due and payable or which are being contested in

good faith through appropriate proceedings, (c) purchase money Liens and Liens securing rental
payments under capital lcase arrangements, (d} pledges or deposits under workers® compensation
legislation, uncmployment insurance Laws or similar Laws, (e) good faith deposits in connection
- with bids, tenders or contracts. including rent security deposits, (f) pledges or deposits to secure
public or statutory obligations or appeal bonds, (g) in the case of real property. such state of facts
as an accurate survey would show and recorded easements, covenants and other restrictions
which do not meterially impair the current or future use or occupancy of the property subject

-
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-
thereto as currently used and occupied, (h) Liens arising by operation of applicable Law securing
amounts not ¥¢t due and payable arising in the Ordinary Course, (1) Liens and other matters
- disclosed on Schedule 1.01x hereto and () such imperfections of title, casements, encumbrances.,
restrictions or other Licns that, individually or in the aggregate, do not materially attect the
current or future value or use of the Company s assets in a manner consistent with past practice.
-
“Person”™ means any natural person, corporation. general partnership, limited
partnership, limited hability company, proprietorship. other business organization, trust, union,
- association or Governmental Authority.
“I’rudent Operator Practices”™ means. with respect to the Facility. any of the
practices, methods and acts generally engaged in or approved by a significant portion of the
- independent electric power generation industry during the relevant time period that, in the
excercise of reasenable judgment in light of the applicable manufacturer's recommendations and
o the facts known or that reasonably should have been known at the time the decision was made,

would reasonably have been expected to accomplish the desired result an a reasonable cost
conststent with good business practices, rehability, safety and expedition. Prudent Operator
Practices are intended to consist of practices, methods or acts generally accepted in the region

- where the Facility is located, and are not intended to be limited to optimum practices, methods or
acts to the exclusion of all others.

- “Purchase and Sale Agreement™ has the meaning set forth in the recitals.

“Purchaser” means cither GRDA or OMPA, and “Purchasers™ means GRDA and
- OMPA.

“Purchaser's Governmental Approvals™ means, with respect 1o cach Purchaser, (1)
the approval of the transactions contemplated by this Agreement by any Governmental Authority

-
of competent jurisdiction over such Purchaser that is required for such Purchaser to consummate
such transacttons, and (i1) the required notice to. filing with, or conscnt, approval or authorization
- of, any Governmental Authority, in cach case as specified in Schedule 1-3.
“Purchaser’s Required Consents™ means, with respect to each Purchaser, (1) the
- consent, waiver or release of any Person other than a Governmental Authority necessary for such
Purchaser to consummate the transactions contemplated by this Agreement. and (i1) the required
notice to., or consent. waiver or release of any such other Person, in cach case as specified in
Schedule 1-4.
[ ]
“Representatives”™ means the officers, dircctors, managers, employees, counsel,
accountants, tinancial advisers or consultants ot a Person.
-
*Schedule™ or *Schedules™ means one or more of the disclosure schedules
attached hereto.
-l
*Schedule of Asscts and Liabilitics™ has the meaning set forth in Section 2.01(c).
- *3eller™ has the meaning set forth in the introductory paragraph to this
Agreement.
- -7-
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-
“Seller’s Governmental Approvals™ means (1) the approval of the transactions
contemplated by this Agreement by any Governmental Authority of competent jurisdiction over
- Scler that is required for Seller to consummate such transactions, and (i1) the required notice to,
filing with, or consent, approval or authorization of, any Governmental Authority. in cach casc as
specified in Schedule 1-5.
- . L . - Y3 - - ~
*seller’s Required Consents™ means (i) the consent, waiver or release of any
Person other than a Governmental Authority necessary for Seller to consummate the transactions
- contemplated by this Agreement, and (ii) the required notice to, or consent, waiver or release of
any such other Person, in each case as specified in Schedule 1-6.
*special Warranty Deed”™ mcans that certain Special Warranty Deed, substantially
-

in the form of Exhibit C, to be executed and delivered by Scller at Closing.

“Subsidiary™ means, with respect to any Person. any corporation or other
- organization, whether incorporated or unincorporated. of which such Person or any Subsidiaries
of such Person owns, directly or indircctly, more than 50% of the stock or other equity interest,
or controls more than 50% of the voting power entitled (x} to vote on the ¢lection of members 1o
- the board of directors or similar governing body or (v) to manage the business of such Person,

*Tax" or “Taxes™ means any income, profits, franchise. withholding. ad valorem,
- personal property (tangible and intangible), real property, employment, payroll, sales and use,
social security. disability, occupation, property, severance, excise and other taxes, including any
interest, penalty or addition thereto.

-

“Tax Proceeding™ has the meaning set torth in Section 5.03(a).

- “Tax Returns™ means any return, report or similar statement required to be filed
with respect to any Taxes, including any information return, claim for retfund, amended return
and declaration of estimated Tax.

- . . o . .

“Taxing Authority” means, with respect to any Tax, the governmental entity or
political subdivision thereof that imposes such Tax, and the agency (it any) charged with the
collection of such Tax for such entity or subdivision.

[ |

*“Termination Date™ has the meaning set forth in Section 7.01(b)1).

- “Title Policy™ means the title policy in respect of the Owned Real Property that
Seller will have obtained pursuant to the Purchase and Sale Agreement.

- “Transferable Permits™ means all those Permits relating to the Facility (and all
applications pertaining thereto) that arc transferable under applicable Law trom the Original
Facility Owners or the Company to Seller or Seller and Purchasers jointly with or without a

- filing with, notice to, or consent or approval of any Governmental Authority.

“Transfer Taxcs” means all transfer, sales, usc. goods and services, value added,

- documentary. stamp duty. gross receipts, excise. and conveyance Taxes and other similar Taxes,
dutics, fees or charges.

- -K-
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-
“Lnit” means any one (1) of the four (4) power trains at the Facility, cach power
train being comprised of a single GE 7FA Gas Turbine, Foster Wheeler Heat Recovery Steam
- Generator and ALSTOM Steam Generator.
Section 1.02  Construction.
(4) All Article, Section, Subsection, Schedule and Exhibit references used in this
Agreement are to Articles, Sections, Subsections. Schedules and Exhibits to this Agreement
- unless otherwise specified. The Exhibits and Schedules attached to this Agreement constitule a
part of this Agreement and are incorporated herein for all purposcs.
(h) I1"a term is defined as one part of speech (such as a noun). it shall have a
- corresponding meaning when used as another part of speech (such as a verb). Unless the context

of this Agreement clearly requires otherwise, words importing the masculine gender shall
include the feminine and neutral genders and vice versa. The words “includes™ or “including”
- shall mean “includes without limitation™ or “including without limitation,” the words “hereof,”
“hereby.” “herein,” “hereunder™ and similar terms in this Agreement shall refer to this
Agreement as a whole and not any particular Section or Article in which such words appcar and

- any reference to a Law shall include any amendment thereof or any successor thereto and any
rules and regulations promulgated thereunder. Currency amounts reterenced herein are in U.S.
Dollars.
-
(<) Whenever this Agreement refers to a number of days, such number shail refer to
calendar days unless Business Days are specified. Whenever any action must be taken hercunder
- on or by a day that is not a Business Day, then such action may be validly taken on or by the next

day that is a Business Day.

- (d) Seller may, at its option, include in the Schedules items that are not material, and
any such inclusion, or any references to dollar amounts. shall not be deemed to be an
acknowledgment or representation that such items are material or would cause a Material
Adverse Effect, to establish any standard of mateniality or to define further the meaning of such

=
terms for purposcs of this Agreement. Intormation disclosed in cach Schedule shall be deemed
to be disclosed in cach other Schedule hereto to the extent the applicability of such information
- on other Schedules is reasonably apparent.
{(c) Fach Party acknowledges that it and its attorneys have been given an cqual
- opportunity to ncgotiate the terms and conditions of this Agreement and that in the cvent an
ambiguity of intent or interpretation arises. this Agreement shall be construed as if drafted jointly
by the Partics and no presumption shall arise favoring any Party by virtue of the authorship of
- any provisions of this Agreement.
ARTICLE II
PURCHASE AND SALE AND CLOSING
Section 2.01  Purchase and Salc.
- (a) (m the terms and subject to the conditions set forth in this Agreement, Scller shall
scll and convey to GRDA and OMPA, and GRDA and OMPA shall purchase and receive from
- -9-
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-
Seller. a thirty-six percent (36%6) and a thirteen pereent (13%) undivided interest in all the assets
of the Facility. respectively, which are described below:
- . . v . . ~ g .
(1) all real property used in connection with the operation of the Facility as of
the Excention Date and to be owned by Scller as of the closing of the Purchase and Sale
- Agreement (the “Owned Real Property™):
(1) the real property leaschold estates and the related lease or sublease
- agreements, if any. relating to the Facihty and all appurtenances thereto. together with
buildings. tixtures and real property improvements thercon and thereto including all
construction work in progress;
- (1) all of (i) the machinery, mobile or otherwise, equipment, vehicles. tools,

fixtures, furmture and furnishings. and other tangible personal property related to or used,
or uscful, in the operation of the Facility (1) other than Inventory, (2) that are hicensed,

- owned or leased by or to the Facility, (3) that arce used in the operation of the Facihty, and
(4) that. in the Ordinary Course, arc customarily located at the Facility, and (ii) the
clectrical connection equipment and ancillary support facilities located on the Facility-

- stde of any of the distribution interconnection points or the transmission interconnection
points;

- (iv}  all natural gas in inventory relaung to the operation of the Facility located
at the Facility or owned and in storage (the “Fucel Inventory™):

- () the following items intended 1o be used or consumed at the Facility in the
Ordinary Course that are on hand at the Facility or owned as of the closing of the
Purchase and Sale Agreement: spare, replacement or other parts; tools, special tools,
cquipment. lubricants, chemicals, fluids. lubricating oils, supplies, filters, fittings,

-
connecters, scals, gaskets, hardware, wire and other similar materials: maintenance, shop
and office supplics; and other similar items of personal property in cxistence as ot the

- closing of the Purchase and Sale Agreement, excluding Fuel Inventory (the “Inventory™):

(¥i)  subject to the receipt of necessary consents and approvals, the contracts,

- agreements, arrangements, licenses and leases of any nature to which the Facility is
bound or subject. to the extent exclusively relating (in whole or in part) to the ownership,
lease, maintenance or operation of the Facility (the “Facility Contracts™):

- (vit)  subject to the receipt of necessary consents and approvals, the
Transferable Permits;

- (vt} except to the extent such materials are subject to confidentiality, non-

disclosure or similar agreements in tavor of third partics whose consent to transfer is not
obtained, the non-privileged books, records, documents, drawings, reports, operating
- data, operating safety and maintenance manuals, inspection reports, engincering design
plans, blueprints. specifications and procedures and similar items, (1) located at and
relating exclusively to the Facility, or (1) otherwise exclusively relating to the Facility it
- specitically 1dentified and reasonably requested by Purchasers;

-10-
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(ix}  unexpired, transterable warranties and guarantees from third partics to the
extent relating to any of the assets of the Facility: provided, however., that to the extent
- there are warranties or guarantees that are not transferable to OMPA and GRDA. Seller
shall enforce such rights to the full benefit and assign any such benefit received from
third paries 10 OMPA and GRDA in their respective Ownership Percentages:
-
(x) advance payments. prepayments, prepaid expenses, deposits and the like
which exist as of the closing of the Purchase and Sale Agreement;
“ (x1)  ali other assets or rights of any kind, real or personal, tangible or
intangible. that are owned by the Company at the closing of the Purchase and Sale
Agreement; and
-

{xi1)  any other rights that Scller shall have obtained under the Purchase and
Sale Agreement; provided, however, that to the extent any such rights are not transterable
- to OMPA and GRDA, Seller shall enforce such rights to the full benefit and assign any
such benefit received from the Original Facility Owners to OMPA and GRDA in their
respective Ownership Percentages.

(b} Subject to applicable Laws. upon the Closing, GRDA and OMPA shall assume
thirty-six pereent (36%) and thirteen percent (13%) respectively of all the obligations and
- liabilities of any kind or nature whatsocever related to, artsing from or associated with any ot the
tollowing to the extent relating to any of the assets of the Facility:

- (1) all labilities and obligations under all contracts. agreements,
arrangements, commitments, undentakings. and licenses assigned to Purchasers under this
Agreement, including the Facility Contracts and the Transterable Permits;

(i) all liabilities or obhgations of Seller under or relating to the following (i)
the costs for corrective actions associated with any violation or alleged violation of
Environmental Laws with respect to the ownership. lease, maintenance or operation of
any of the assets of the Facthty, prior to, on or after the Closing Date, (i1) any fines or
penaltics arising in connection with any violation or alleged violation of Environmental
Laws with respect to the ownership, lease, maintenance or operation ot any of the asscts
of the Facility prior to, on or after the Closing Date, (n1) loss of life, injury to Persons or
property or damage to natural resources {whether or not such loss, injury or damage arose
or was made manifest before the Closing Date or anses or becomes manifest on or after
the Closing Date), in each case caused (or altegedly caused) by any environmental
condition or the presence or relcase of Hazardous Substances at, on, in, under, or
migrating from or to any of the assets of the Facility prior to, on or after the Closing Date,
including any environmental condition or Hazardous Substances contained in building
materials at or adjacent to any of the assets of the Facility or in the soil, surface water,
sediments, groundwater. landfill cells, or in other environmental media at or near to any
- of the assets of the Facility, and (1v) the investigation or remediation (whether or not such

investigation or remediation commenced before the Closing Date or commences on or
after the Closing Date) of any environmental condition or Hazardous Substances that are
- present or have been rebeased prior to, on or after the Closing Date at, on, in, under or
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-
migrating from or to any of the assets of the Facility or in the soil, surface water,
sediments, groundwater, landfill cells or in other environmental media at or adjacent to
- any of the assets of the Facility.
(in)  any and all liabilities and obligations respecting any changes or
- improvements needed to any of the assets of the Facility, it any. for them to be in
material compliance with respect to safety, building, fire, land usc, access (including, the
Americans With Disabilitics Act) or similar Laws respecting the physical condition of the
- assets of the Facilhity:
(iv)  without limiting the representations and warranties of Seller contained
herein or Purchasers’ rights for a breach thercof, any and all labilities, claims. fines,
- penaltics and expenses not otherwise enumerated above which in any way anse out of or
are related to or assoctated with the ownership, possession, use or operation of the
- Facility cr the assets betore or atter the Closing: and

(V) all liabilities, whether to employees of the Facility or others. arising under
tederal labor or employment laws. to the extent that such liabilitics arise out of or arc
- attributable to (i) conduct occurring only on or after the Closing Date or (ii) conduct
occurring prior to the Closing Date but continuing on or after the Closing Date, to the
extent such habilities acerue tor time penods on or after the Closing Date.

-
(c) Asscts and liabilities of the Facility are set forth in detail in Schedule 2.01
("Schedule of Assets and Liabilities™).
L
Section 2,02 Purchasc Price.

- (a) The base purchase price to be paid by GRDA to Scller ("GRDA’s Base Purchase
Price™) shall be thirty-six percent (36%) of cight hundred fifty two million dollars
(3852.000.000). GRDA shall deposit, at least one (1) Business Day prior to the estimated

- closing date of the Purchase and Sale Agreement. an aggregate amount equal to GRDA's Base
Purchase Price, as estimated in good faith by Scller (“GRDA's Estimated Purchase Price™), into
an cscrow account established under the GRDA Escrow Agreement. Scller shall notify GRDA

- of the estimated losing date of the Purchase and Sale Agreement and deliver a caleulation of
GRDA’s Estimaied Purchase Price in writing to GRDA at teast seven (7) days prior to the
closing date of the Purchase and Sale Agreement.

- (b) The base purchase price to be paid by OMPA 1o Scller ("*OMPAs Base Purchase

Price™) shall be thirteen pereent (13%) of eight hundred tifty two million dollars ($852.000,000).
OMPA shall deposit, at Icast one (1) Business Day prior to the estimated closing datc of the

- Purchase and Sale Agreement. an aggregate amount cqual to OMPA's Basc Purchase Price, as
cstimated in good faith by Seller (*OMPA’s Estimated Purchase Price™). into an cscrow account
established under the OMPA Escrow Agreement. Seller shall notify OMPA of the estimated

- closing date of the Purchase and Sale Agrcement and deliver a calculation of OMPA's Estimated
Purchase Price in writing to OMPA at least seven (7} days prior to the closing date of the
Purchase and Sale Agreement.
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(c) GRDAs Base Purchase Price and OMPA's Base Purchase Price shall be adjusted
in accordance with the adjustments to the Base Purchase Price as set forth in the Purchase and
Sale Agreement and Section 2.06 of this Agreement.

Section 2,03 Closing. The closing of the transactions contemplated by this Agreement
(the “Closing™) shall take place at the oftices of Stroock & Stroock & Lavan LLP, 180 Maiden
Lane, New York, NY 10038 at 10:00 A M. local time, on the later of (1) two (2) days following
the effectivencss of dissolution of the Company and (ii) second Business Day after the conditions
to the Closing st forth in Article VI (other than actions to be taken or items to be delivered at the
Closing) have been satistied or waived by the applicable Party or Parties. or on such other date
and at such other time and place as the Parties mutually agree in writing. All actions histed in
Section 2.04 or Section 2.08 that occur on the Closing Date shall be deemed to oceur
simultancously at the Closing. Subject to the provisions of Article VII, failure to consummate
the purchase and sale provided for in this Agreement on the date determined pursuant to this
Section 2.03 wi.l not result in the termination of this Agreement and will not relieve any Party of
any obligation under this Agreement.

Section 2.04  Closing Deliveries by Seller to Purchasers. At the Closing, Scller shall
- deliver, or shall cause to be delivered. to cach Purchaser the following:

(a) instruments of transfer and conveyance, properly exccuted and acknowledged by
- Seller, in such customary form as is reasonably acceptable to both Scller and Purchasers. that are
necessary to transter to and vest in each Purchaser of its respective undivided interests in the
assets or which may otherwise be required by the Title Insurer, including (i) the Bill of Sale. (1)
- the Assignment and Assumption Agreement, and (iii) the Special Warranty Deed;

(b) the certificate described in Section 6.02(c¢); and

-
() an affidavit dated as of the Closing Date, in the form required by Treasury
Regulations Section 1.1445-2(b)(2) and signed under penaltics of perjury. stating that such Seller
- is not a forcign person (within the meaning of Section 1445 of the Code).
Section 2,05 Closing Deliveries by Purchasers to Scller.

- (a) At the Closing, GRDA shall deliver, or shall cause to be delivered, to Scller the
certificate described in Section 6.03(¢).

- (b) At the Closing, OMPA shall deliver, or shall cause to be delivered, to Seller the
certificate described in Section 6.03(¢).

- Section 2,06 Post-Closing Adjustment. After the Final Purchase Price is determined in
accordance with the Purchasc and Sale Agreement,

- (a) i GRDA"s Estimated Purchase Price is less than thirty-six pereent (36%) of the
Final Purchase Price. then GRDA shall pay Seller within four (4) Business Days by wire transfer
of immediately available funds, the ditference between thirty-six percent (36%) of the Final

- Purchase Price und GRDA’s Estimated Purchase Price plus interest thercon at the Interest Rate
from the Closing Date through and including the date of such payment. If GRDA’s Estimated

- -13-
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-
Purchase Price is greater than thirty-six pereent (36%6) of the Final Purchase Price. then Setler
shall pay GRDA withmn six (6) Business Days by wire transfer of immediately available funds.
- the ditterence between GRDA's Estimated Purchase Price and thirty-six percent (36%) of the

Final Purchase Price plus interest thercon at the Interest Rate from the Closing Date through and
including the date of such payment. In cach case, the recipient Pasty or Parties. as applicable,

- shall designate the account or accounts to which such payments are to be made at least two (2)
Business Days prior to the date such payments are due,

(h) it OMPA’s Estimated Purchasc Price is less than thirteen percent (13%4) of the
Final Purchase Price. then OMPA shall pay Seller within tour (4) Business Days by wire transfer
of immediately available funds, the difference between thirteen percent (13%) of the Final
Purchase Price and OMPA’s Estimated Purchase Price plus interest thereon at the Interest Rate
tfrom the Closing, Date through and including the date of such payment. 1f OMPAs Estimated
Purchase Price is greater than thirteen percent (1 3%) of the Final Purchase Price. then Seller
shall pay OMPA within six (6) Business Days by wire transfer of immediately available funds,
the difference between OMPAs Estimated Purchase Price and thirteen percent (13%) of the
Final Purchase Price plus interest thereon at the Interest Rate from the Closing Date through and
including the date of such payment. In cach case, the recipient Party or Partics, as applicable,
shall designate the account or accounts to which such payments are 1o be made at least two (2)
Business Days prior to the date such payments are duc.

- Scction 2.07  Purchase Price Allocation. Each Purchaser’s purchase price represents the
amount agreed upon by the Parties for Tax purposes to be the aggregate value of such
Purchaser’s respective intercsts in the assets of the Facility, and shall be allocated among such

- assets in accordance with Section 2.08 of the Purchase and Sale Agreement. The Parties shall
rcport the transactions contemplated in this Agreement in a manner consistent with such
allocation, and nonc of them shall take any position inconsistent therewith in any Tax Returns,

- including IRS Form 8594, in any refund claim, in any Tax Proceeding, or otherwise. Each of the
Partics shall notity the others if any Taxing Authority proposes to reallocate the purchase price.

- ARTICLE 111
REPRESENTATIONS AND WARRANTIES OF SELLER

- Sclicr hereby severally represents and warrants to Purchasers that:

Section 3.01  Organization and Qualification. Seller is a corporation duly formed,

validly existing and in good standing under the Laws of the State of Oklahoma. Scller is duly

qualified or licensed to do business in each other jurisdiction where the actions required to be
performed by it hereunder makes such qualification or licensing necessary, except in those
- Junisdictions where the failure to be so qualified or licensed would not, in the aggregate, have a

Material Adverse Effect.

Scction 2,02 Authority. Seller has all requisite company power and authority to
- execute and deliver this Agreement, to perform its obligations hereunder and to consummate the
transactions contemplated hereby. The execution and delivery by Seller of this Agreement, and
the performance by Seller of its obligations hereunder, have been duly and validly authorized by
- all necessary limited liability company proceedings on the part of Scller. Subject to the closing

14-
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-
of the Purchase and Sale Agreement. this Agreement has been duly and vahdly executed and
delivered by Seller and constitutes the legal, valid and binding obligation of Scller enforccable

- against Seller m accordance with its terms. except as the same may be hmited by bankruptey,
msolvency, reorganization, arrangement, moratorium or other similar Laws refating to or
atfecting the rights of creditors generally. or by general cquitable principles regardless ot

- whether considered in a proceeding at law or in equuty.

Section 3.03  No Contlicts; Consents and Approvals. Subject to Seller’s obtaining

- Seller’s Governmental Approvals and Seller’s Required Consents, the execution and delivery by
Seller of this Agreement does not, and the performance by Seller of its obligations under this
Agreement and the consummation of the transactions contemplated hereby will not:

- {a) conflict with or result in a violation or breach of any of the terms, conditions or
provisions of the Charter Documents ot Seller:

- (b) violate or result in a default (or give rise to any right of termination, cancellation

or acceleration) under any Contract to which Seller is a party, or require any notice under any
Contract to which Seller is a party or by which it is bound or to which any of the assets of the

. Facility ts subjeet (or result in the imposition of any Lien (other than a Permitted Lien) upon any
of the asscts of the Facility) except as would not, individually or in the aggregate, have a
Matenal Adverse Ettect:

(c) violate or breach any Law or writ, judgment, order or deeree applicable to Seller
or the assets of the Facility except as would not, individually or in the aggregate, have a Matenal
- Adverse Effect; and

(d) require the consent, approval or authorization of, tiling with, or notice to any
Person which, it not obtained, would prevent Seller from performing its obligations hercunder.

Section 3.04  Ownership of Partnership Interests. As of the closing date of the Purchase
and Sale Agreement, Seller will own the entire partnership interest of the Company directly and
free and clear of all Liens.

Section 5.05 Litigation. There are no Claims pending or, to Seller’s Knowledge,
threatened in writing, or, to Seller's Knowledge, any investigations ongoing or threatened in
writing against Scller before any Governmental Authority or any arbitrator, that would, in the
aggregate, have a material adverse effect on Seller’s ability to perform its obligations hercunder.
- Seller 1s not subject to any judgment, decree, injunction, rule or order of any Governmental

Authority or any arbitrator that prohibits the consummation of the transactions contemplated by
this Agreement or would, in the aggregate, have a matenal adverse effect on Seller’s ability to
- perform its obligations hereunder.

Section .06 Compliance with Laws. Seller is not in violation of any Law, except for
- violations that would not, in the aggregate, have a material adverse effect on Scller’s ability to
pertorm its obligations hercunder.
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Scction 3.07  Brokers. Seller docs not have any liability or obhigation to pay fees or
commissions to any broker, finder or agent with respect to the transactions contemplated by this

- Agreement for which any Purchascr or its Affiliates could become liable or obligated.

Section 208 No Knowledge of Breach. Seller does not know of any breach by any
- Purchascr ot any of its respective representations and warrantices herein.
ARTICLE IV
- REPRESENTATIONS AND WARRANTIES OF PURCHASERS
Fach Purchaser hereby, severally and not jointly. represents and warrants to Seller and to
the other Purchaser that:
L
Section 4.01  Organization and Qualification.

- (a) OMPA is a governmental agency of the State of Oklahoma and a body politic and
corporate duly created and vahdly existing under the laws of Qklahoma,

- (b)  GRDA is a governmental agency of the State of Oklahoma and a body politic and
corporate duly created and validly existing under the laws of Oklahoma.

- (c) Such Purchaser is duly gualified or licensed to do business in cach other
jurisdiction where the actions required to be performed by it hereunder makes such qualification
or licensing necessary, except in those jurisdictions where the failure to be so quahfied or

- licensed would not have a material adverse eftect on such Purchaser’s ability to perform its
obligations hereunder.

Section £.02  Authority. Such Purchaser has all requisite entity power and authonty to

-

enter into this Agreement, to perform its obligations hereunder and to consummate the
transactions contemplated hereby. The execution and delivery by such Purchaser of this
Agreement and the performance by such Purchaser of its obligations hereunder have been duly
- and validly authorized by all necessary entity action on behalf of such Purchaser. This

Agreement has been duly and validly executed and delivered by such Purchaser and constitutes

the legal, valid and binding obligation of such Purchaser enforceable against such Purchaser in
- accordance with its terms except as the same may be limited by bankruptcy, insolvency,
reorganization, arrangement, moratorium or other similar Laws relating to or affecting the rights
of creditors gencrally or by general equitable principles.

Section 4.03  No Contlicts; Consents and Approvals. Subject to such Purchaser’s
obtaining such Purchaser’s Governmental Approvals and such Purchaser’s Required Consents,
- the exccution and delivery by such Purchaser of this Agreement does not, and the performance
by such Purchaser of its obligations under this Agreement and the consummation of the
transactions contemplated hereby will not:

{a) conflict with or result in a violation or breach of any of the terms, conditions or
provisions of its Charter Documents;
-
- -16-
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(b) violate or result ina default (or give rise to any right of termination, cancellation
or acceleration) under any Contract to which such Purchaser is a party, except for any such
- violations or defaults (or nights of termination, cancellation or acceleration) which would not. in
the aggregate. have a material adverse eftect on such Purchaser’s ability to pertorm its
obligations hereunder,
- , .
(¢) violate or breach any Law or writ, judgment, order or decree applicable to such
Purchaser: and
- (d) require the consent, approval or authonization of, filing with, or notice to any
Person which. it not obtained. would prevent such Purchaser trom performing its obligations
hereunder.
-

Section 4.04  Litigation. There are no Claims pending or, to such Purchaser’s
Knowledge, threatened in writing, or, to such Purchaser’s Knowledge, any investigations

- ongoing or threatened in writing against such Purchaser before any Governmental Authority or
any arbitrator. that would. in the aggregate, have a matenial adverse effect on such Purchaser’s
ability to pertorm its obligations hereunder. Such Purchaser is not subject to any judgment.

- decree, injunction, rule or order of any Governmental Authority or any arbitrator that prohibits
the consummation of the transactions contemplated by this Agreement or would. in the
aggregate, have a matenal adverse effect on such Purchaser’s ability to perform its obligations

- hereunder.

Section 4.05  Compliance with Laws. Such Purchaser is not in violation of any Law,
- except tor violations that would not, in the aggregate, have a material adverse effect on such
Purchascr’s ability to perform its obligations hereunder.

Section 4.06  Brokers. Such Purchaser does not have any liability or obligation to pay

-
fees or commissions to any broker, finder or agent with respect to the transacttons contemplated
by this Agreement tor which Selfer or its Affiliates could become liable or obligated.

- . -

Section .07 No Knowledge of Breach. Such Purchaser does not have Knowledge of
any breach by Sciler of any of its respective representations and warrantics herein,

-

Section 4.08  Opportumity for Independent Investigation. Such Purchaser is an
experienced and knowledgeable investor in the U.S. power generation and development
business. Such Purchaser has conducted its own independent review and analysis of the
- busincss, operations, assets, liabilities, results of operations, financial condition, technology and

prospects of the Company and acknowledges that such Purchaser has been provided access to

personnel, properties, premises and records of the Company for such purpose. In entering into
- this Agreement, such Purchaser has relied solely upon the representations, warranties and

covenants contained herein and upon its own investigation and analysis of the asscts and

liabilities, the Company and the business conducted by the Company (such investigation and
- analysis having been performed by such Purchaser or such Purchaser’s Representatives), and
such Purchaser:

- (a) acknowledges and agrecs that it has not been induced by and has not relied upon
any representations, warrantics or statements, whether oral or written, express or implicd. made

-17-
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-
by Scller or any ot its Representatives, Aftiliates or agents that are not expressly set torth in this
Agreement;
-
(b)  acknowledges that, except as expressly provided herein, Seller does not make and
have not made aay representations or warrantics of any kind. express or implied, written or oral,
- as to compliance with Law, and/or any requirements for alterations or improvements to comply
with Law, including any representations or warrantics pertaining to zoning, environmental or
other law: the generators, pipelines or other physical equipment and fixtures on the Real Property
- comprising or assoctated with the Facility, or any other aspect of the cconomic operations on
such Real Property; the conditions of the soils, water or groundwater of, or in the vicinity of,
such Real Property: or any other matter bearing on the use, value or condition of the assets ot the
- Company,
(¢) acknowledges and agrees that none of Seller, the Company or any of their
- respective Representatives, Affiliates or agents makes or has made any representation or

warranty, cither express or implied, as to the accuracy or completeness of any of the information

provided or made available 1o such Purchaser or its Representatives, sharcholders. Affilates or

agents, including. without limitation, any information included in the Contidential Memorandum

nd dated October 2007 and any information, document, or matenal provided or made available, or
statements made, to such Purchaser (including its Representatives, sharcholders, Affiliates and
agents) during site or office visits, in any “data rooms,” management presentations or

- supplemental due diligence intormation provided 1o such Purchaser (including its
Representatives, sharcholders, Aftiliates and agents), in connection with discussions with
managcment or :n any other form in expectation of the transactions contemplated by this

- Agreement {collectively, the *Due Diligence Information™);

(d) acknowledges and agrees that (1) the Due Diligence Information includes certain

- projections, estimates, and other forecasts, and certain business plan information, (i1) there are
uncertainties inherent in attempting to make such projections, estimates and other forecasts and
plans and such Purchaser is familiar with such uncentainties, and (111) such Purchaser is taking

- fuil responsibility for making its own cvaluation of the adequacy and accuracy of all projections,
estimates and other forecasts and plans so fumnished to it and any use of or reliance by such
Purchaser on such projections. estimates and other forecasts and plans shall be at its sole risk:

- and

(e) agrees, to the fullest extent permitied by Law. that none of Scller, the Company or
any of their respective Representatives, Affiliates or agents shall have any liability or

-
responsibility whatsoever to such Purchaser or its Representatives, shareholders, Affiliates or
agents on any basis (including, without limitation, in contract or tort, under federal or state

- sccurities Laws or othcrwise) resulting from the furnishing to such Purchaser. or from such
Purchaser’s use of, any Due Diligence Information.

ARTICLE Y

- COVENANTS

The Parties hereby covenant and agree as follows:
-y
- -18-
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Section 501 Access of Purchasers.

- (a) [Dwuring the Interim Penod, Seller shall provide Purchasers and their
Representatives with reasonable access during normal business hours to the Facility and the
officers and management employees of the Company in such a manner 5o as not to unreasonably

- interfere with the business or operations of the Company, provided. however, that Seller shall
have the right to (1) have a Representative present tor any communication with employees or
officers of Seller or its contractors and (i1) impose reasonable restrictions and requirements for

- safety or operational purposes; provided, further. that neither Purchasers nor their
Representatives shall collect or analyze any environmental samples (including building
matenals, indoor and outdoor air, surtace and ground water, and surface and subsurtace soils),

- without the prior written authorization of Scller. Notwithstanding the foregoing, Seller shall not
be required to provide any intormation or allow any inspection which they reasonably believe
they may not provide to Purchasers or allow by reason of applicable Law, which constitutes or

- allows access to information protected by attorney client privilege, or which Seller is required to
keep confidential or prevent access to by reason of contract, agreement or understanding with
third partics if' Seller has used reasonable commuercial eftorts to obtain the consent of such third

- party to such inspection or disclosure. Notwithstanding anything contained herein, Purchasers
shall not be permitted to contact any of the Facility's vendors, customers or supplicrs, or any
Governmental Authoritics, during the Interim Penod without receiving prior written
authorization trom Scller, which authorization shall not be unreasonably withheld. Following

- the Closing, Scller shall be entitled to retain copics of all books and records relating to its
ownership and/or operation of the Facility.

- (b) Each Purchaser shall, severally and not jointly, indemnify, defend and hold

harmless Seller and its Representatives from and against any and all Losses incurred by Seller,
its Representatives or any other Person anising out of Such Purchaser’s access rights under this

- Section 5.01, including any Claims by such Purchaser’s Representatives for any injuries or
Losses while present at the Facility.

- Section 5.02  Conduct of Business Pending the Closing.

(a) During the Interim Period. Scller shall use commercially reasonable efforts to
operate and maintain the Facility in the Ordinary Course in accordance with Prudent Operator

a
Practices and in matenial compliance with all applicable Laws. Without limiting the foregoing,
cxcept as otherwise contemplated by this Agreement or set forth in Schedule 5.02(a) or as

- consented to by Purchasers. which consent shall not be unreasonably withheld, conditioned or
delayed, Seller will not permit the Company to. during the Interim Period:

- (i) sell, transfer, convey or otherwise dispose of, or encumber any of its assets

outside the Ordinary Course;

(i) other than trade or account payables incurred in the Ordinary Course,
- incur, create, assume or otherwise become liable for any Debt other than Debt that will be
discharged at or prior to Closing:
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(1) merge or consolidate with any other Person or acquire all or substantially
all ot the assets of any other Person, having a value of more than one hundred thousand
- dollars (S100.000) in any onc instance or tive hundred thousand dollars (S500,000) in the
aggregate;
- (v) 1ssuc or sell any of its cquity inferests:
(v) purchasc any sccurities of any Person. except for short-term investments
or cash cquivalents made in the Ordinary Course:
-
(1} effect any recapitalization, reclassitication or like change inits
capitalization;
L]
{vi)  exceptin the Ordinary Course, acquire any material assets:
- {(vi1l) cngage in any new line of business;
(:x)  make any change in its accounting or Tax reporting principles. methods or
- policies, except as required by GAAP, or cease to be treated as a disregarded entity for
federal and Oklahoma state income tax purposes:
- (x) make any material change in the levels of inventory maintained at the
Facility ;or the applicable time of year, except for such changes as are consistent with
Prudent Operator Practices; or
- {x1)  agree or commit to do any of the foregoing.

{h) Notwithstanding Section 5.02(a) or any other provision herein, Seller may permit
- the Company to (1) take commercially reasonable actions with respect to emergency situations
and’'or to comply with applicable Law.

- () With respect to any Permits for which the date for filing a renewal application
will have passed by the Closing Date, Seller shall, or shall cause the Company 1o, file by the
Closing Date all applications neeessary to renew such Permits in a timely fashion without any
- material modifications to the terms of such Permits,

{d)  Secller shall use commercially reasonable efforts to maintain through the Closing
Date all insurance policies applicable to the Facility in the Ordinary Course consistent with
Prudent Operator Practices.

Section 5.03  Tax Matters.

(a) Cooperation. Purchasers and Seller shatl cooperate fully, and shall cause their
respective Atfiliates to cooperate fully. as and to the extent reasonably requested by cither Pany,
- in connection with the filing of Tax Returns pursuant to Section 2.07 and this Section 5.03 and
any audit, litigation or other proceeding (cach a "Tax Proceeding™) with respect to such Tax
Returns. Such cooperation shall include the retention and (upon a Party's request) the provision
of records and information which are reasonably relevant to any such Tax Proceeding and

-20-
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making employecs available on a mutually convenient basis to provide additional information
and explanation of any material provided hereunder.
L
{b) Transter Taxes, All Transfer Taxes incurred in connection with this Agreement
and the transactions contemplated hereby (whether imposed on Scller or any Purchaser) shall be
- paid by Scller when duc. Scller will timely prepare and file. to the extent required by applicable
Law, all necessary Tax Returns and other documentation with respect to all such Transter Taxes.
Section 5.04  Public Announcements. Seller and Purchasers will consult with cach
- other before issuing, and provide cach other a reasonable opportumty to review and make
reasonable comrment upon, any press release or making any public statement with respect to this
Agreement and the transactions contemplated hereby and. except as may be required by
« applicable Law or any listing agreement with a national securitics exchange or quotation system,
will not 1ssue any such press releasce or make any such public statemwent prior to such
consultation.
-

Section 5,05 Expenses and Fees. Fxcept as expressly provided otherwise herein, all

costs and expenses incurred in connection wath this Agreement and the transactions

- contemplated hereby shall be paid by the Party incurring such expenscs. Notwithstanding the
foregoing, (1) ull Transfer Taxes incurred in connection with this Agreement and the transactions
comemplated hereby shall be paid by Scller as provided in Section 5.03 and (a1) except as

- otherwise specifically set forth in Section 5.06, all fees, charges and costs of economists and
other experts, it any, jointly retained by Purchasers and Seller in connection with submissions
made to any Governmental Authority and advice in connection therewith respecting approval of

- the transactions will be paid by the Parties in accordance with their respective Ownership
Percentages. Al such charges and expenses shall be promptly settled betwceen the Parties at the
Closing or upon termination or expiration of further proceedings under this Agreement, or with

- respect to such charges and expenses not determined as of such time, as soon thereafter as is
rcasonably practicable.

- Section 5.06  Apgreement to Cooperate; Regulatory Approvals.

(a) Subject to the terms and conditions of this Agreement and applicable Law, cach
Party shall usc its rcasonable commercial efforts to take, or cause to be taken, all action and do,

“ or cause to be done, all things necessary, proper or advisable to obtain as promptly as reasonably
practicable all necessary or appropriate waivers, consents, approvals or authorizations of

- Governmental Authorities, including without limitation the OCC, and to satisfy all other
conditions required in order to consummate the transactions contemplated by this Agrecement
(and, in such case, to proceed with the consummation of the transactions contemplated by this

- Agreement as expeditiously as possible).

(b) In addition to and without limitation of the foregoing, Seller. on the one hand. and
Purchasers. on the other hand. shall (1} file as soon as practicable, but in no ¢vent later than sixty
- (60) days following the Execution Date, any application, form or report required by FERC or the
OCC (in the case of Seller), and (ii) file as soon as practicable, but in no event later than thirty
(30) days following the Execution Date, any form or report required by any other Governmental
- Authority relatir.g to antitrust, competition, trade or ¢nergy regulation matters, Such sixty (60)

21-
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day period or thirty (30) day period, as the case may be. shall be extended it the Partics agree
that such extens on is i the best interests of the Partics. Fach of the Parties shall request

- expedited treatment of any such filings. Seller and each Purchaser shall (A) respond as promptly
as practicable to any inquiries or requests received from any Governmental Authority for
additional information or documentation, and (B) not enter into any agreement with any

- Governmental Authority to not to consummate the transactions contemplated by this Agreement,
except with the prior consent of the other Party (which shall not be unreasonably withheld.
delayed or conditioned).

“ () Without limiting the generality of Purchasers’ undertakings pursuant to Section
5.06(a), cach Purchaser shall:
-~ - .
) take promptly all commercially reasenable actions to the extent necessary
to climirate any concerns on the part of any Governmental Authority regarding the
- legality under any Law of such Purchaser’s acquisition of'its respective undivided

ownership interests in the Facility;

() use commercially reasonable efforts {including taking the steps
- contemplated by Section 5.06(c)(i)) to prevent the entry in a judicial or administrative
proceeding brought under any Law by any Governmental Authority or any other party for
a permanent or preliminary mjunction or other order that would make consummation of
- the transactions contemplated by this Agreement unlawful or that would prevent or delay
such consummation;

- (1) take promptly, in the event that such an injunction or order has been issued
in such a proceeding. any and all commurcially reasonable efforts, including the appeal
thereot, the posting of a bond or the steps contemplated by Section 5.06(c)(i), nccessary

- to vacate, modify or suspend such injunction or order so as to permit such consummation
on a schedule as closc as possible to that contemplated by this Agreement; and

- (1v)  subject to Section 5.06(a), have the responsibility. together with Seller, for
securing the transter, reissuance or procurement of the Permits effective as of the Closing
Date.

Section 3.07 Further Assurances. Subject to the terms and conditions of this
Agrcement, at any time or from time to time after the Closing, at any Party's request and without
further consideration, the other Parties shall execute and deliver to such Party such other

- ‘ . ; . : i
instruments of sale, transfer. conveyance, assignment and confirmation, provide such materials
and information and take such other actions and execute and deliver such other documents as
such Party may reasonably request in order to consummate the transactions contemplated by this

-

Agreement,

Section 5.08 ~ Additional Covenants of Purchasers. Each Purchascr herchy agrees with
- and covenants to Seller that:

(@) Such Purchaser hereby waives compliance by Seller with the requirements. if any,
- of Article 6 of the Uniform Commercial Code as in torce in any state in which any of the assets
are located and all other similar laws applicable to bulk sales and transfers; and
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-
b} Prior to consummation of the transactions contemplated hercby or the termination
or exprration ot this Agreement pursuant to its terms, unless Seller shall otherwise consent in
- writing, such Purchaser shall not take or sutter to be taken any action which would cause any of
such Purchaser’s representations and warranties set forth in Article I'V to be inaccurate or
incorrect in any material respect as of the Closing,
[}
(c) Such Purchaser shall use commercially reasonable etforts to secure committed
financing sixty (¢0) days prior to the expected closing date of the Purchase and Sale Agreement.
- in an amount adequate to allow it to tund its purchase obligations hereunder.
Section 5.09  Thtle Policy. Promptly atter Seller has obtained the Title Policy pursuant
- to Section 6.15 ot the Purchase and Sale Agreement, Scller shall provide cach Purchaser with a

copy of the Title Pohicy.

Section 5.10  Dissolution of the Company. Seller agrees that it will use commercially
- reasonable cfforts to dissolve the Company as soon as practicable and within forty-cight (48)
hours after the closing date ot the Purchase and Sale Agreement.

- Section 5.11  Escrow Agreements. To the extent that the GRDA Escrow Agreement
and the OMPA Escrow Agreement will not be executed as of the Execution Date, the Parties
hereby agree to use commercially reasonable efforts to tinalize such cscrow agreements no less

- than ten (10) Business Days prior to the closing date of the Purchase and Sale Agreement.

Section 5,12 Exhibits to the Ownership and Operating Agreement. The Parties hereby
- agree to use commercially reasonable efforts to finalize all the exhibits to the Ownership and
Operating Agreement no less than ten (10) Business Days prior to the closing date of the
Purchasc and Sa’c Agreement.

-
Section 5.13  Notiges under the Purchase and Sale Agreement. Seiler hereby agrees to
provide to cach Purchaser with a copy ot any notitication sent or received by Seller under the
- Purchase and Salc Agreement.
ARTICLE V1
- CONDITIONS TO THE CLOSING

Section 6.01 Conditions to the Obligations of Each Party. The obligations of the
Parties to proceed with the Closing are subject to the satisfaction on or prior to the Closing Date
- of all of the following conditions, any one or more of which may be waived in writing, in whole
or in part, as to a Party by such Party:

- (a) no permanent judgment, injunction, order or decrec of a court or other
Govermnmental Authority of competent jurisdiction shall be in effect which has the cttect of
making the transactions contemplated by this Agreement and the Purchase and Sale Agreement

- illegal or otherwise restraining or prohibiting the consummation of the transactions contemplated
by this Agreement and the Purchase and Sale Agreement (each Party agreeing to usc its
reasonable commercial efforts, including appeals to higher courts, to have any judgment,

- injunction, order or decree lifted):
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L)
(h) since the Execution Date, no Material Adverse Effect shall have occurred and be
continuing with respect to the Facility:
(¢) all required waiting periods applicable to this Agreement and the transactions
contemplated hereby under the HSR Act shall have expired or been terminated:;
- .
(dy  the transactions contemplated by the Purchase and Sale Agreement shall have
closed: and
(¢) nether Party shall have exercised any termination night such Party is entitled to
exercise and this Agreement shall not have terminated pursuant to Section 7.01,
- Scction 6,02 Conditions to the Obligations of Purchasers. The obligation ot cach

Purchaser to preceed with the Closing is subject to the satisfaction on or prior to the Clostng
Date of the tollowing further conditions. any one or more of which may be waived, in whole or
- in part, by such Purchaser:

(a) Scller shall have performed all of its obligations hercunder required to be
- performed by it at or prior to the Closing Date except where the failure to perform would not in
the aggregate have a Material Adverse Eftect;

- (b) the representations and warrantics ot Seller contained in this Agreement (without
regard to Matenial Adverse Eftect or similar qualitiers) shall be truc and correct as of the Closing
Date, except to the extent such representations and warrantics expressly relate to an carlier date
(in which case as of such carlier date), except tor failures to be true and correct that have not,

]
individually or in the aggregate, have resulted in a Matenial Adverse Effect;

- (<) such Purchaser shall have received a certificate signed on behalf of Scller
indicating that the conditions provided in Section 6.02(a) and Section 6.02(b) have been
satistied;

“ (d)  all such Purchaser's Governmental Approvals and such Purchaser’s Required
Consents shall have been obtained and shall be in form and substance reasonably satisfactory to
such Purchascr tsuch governmental approvals shall be deemed reasonably satisfactory if such

- Purchaser is not subject to any conditions or restrictions which are materially more burdensome
than those proposed in the respective applications for such governmental approvals); and

- (c) such Purchaser’s receipt of deliverics to be made by Seller under Section 2.04,

Section 6.03  Conditions to the Obligations of Seller. The obligation of Scller to

- proceed with the Closing is subject to the satistaction on or prior to the Closing Date of the
following further conditions. any onc or more of which may be waived, in whole or in part, by
Seller:

(a) cach Purchaser shall have performed in all material respects all of its material
obhigations hereunder required to be performed by it at or prior to the Closing Date;

-
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-
(b the representations and warrantics of cach Purchaser contained in this Agreement

shall be true and correct as of the Closing Date, except to the extent such representations and

- warranties expressly relate 1o an earlier date (in which case as of such carlier date), except tor
farlures of the representations and warranties to be true and correct which do not have a material
adverse etfect on such Purchaser’s ability to perform its obligations hereunder;

-

(¢) Seller shall have received a certificate signed on behalf of cach Purchaser
indicating that the conditions provided in Section 6.03(a) and Scction 6.03(b) have been
- salistied:

(d) all the Scller’s Governmental Approvals and Seller’s Required Consents shall
have been obtained and shall be in form and substance reasonably satisfactory to Scller (such

- . s - .
governmental approvals shall be deemed reasonably satisfactory it Seller is not subject to any
conditions or restrictions which are materially more burdensome than those proposed in the

- respective applications for such governmental approvals); and

(&) Seller's receipt of deliveries to be made by cach Purchaser under Scetion 2.05.

- ARTICLE vl

TERMINATION

- Section 7.01  Termination. This Agreement may be terminated and the consummation
of the transactions contemplated hercby may be abandoned at any time prior to the Closing:

- {a) by mutual written consent of Purchasers and Scller:

(b) by any Purchaser or Scller:

- . . - .

(n it the Closing has not occurred on or before two hundred seventy (270)
days after the Exccution Date (such date, as it may be extended under this paragraph, the

- “Termination Date™)'; provided, however, (A) that the Termination Date shall be

extended for the same period of time as the time period during which the Purchase and
Sale Agreement has been extended: (B) either Party may extend the Termination Date to
- the date that is three (3) months following the original Termination Date upon written

notice to the other Partics if all conditions sct forth in Article VII, other than the Scller’s
Governmental Approvals or the Purchaser’s Governmental Approvals, shall have been
fulfilled or waived or shall be capable of being tulfilled: and (C) the right to terminate

- this Agreement pursuant to this Scction 7.01(b)(1) shall not be available to any Party
whose breach of any provision of this Agreement has been the cause of, or resulted in, the
failure of the Closing to occur by the Termination Date; or

(n)  ifany court of competent jurisdiction in the United States or other United
States Governmental Authority shall have issued a final order, decree or ruling or taken
- any other final action restraining, enjoining or otherwisc prohibiting the consummation of
the transactions contemplated by this Agreement and such order, decree, ruling or other
action is or shall have become final and nonappealable; provided. however, that the Party
- sceking o terminate this Agreement pursuant to this Scction 7.01(b)ii) shall have used

TBI in light of OCC tinung.
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reasonable commercial etforts to prevent the entry of and to remove such order. decree,
ruling or tinal action;
ol . ey . ~
(<) by either Purchaser if there has been a matenal breach by Seller of any
representation, warranty, covenant or agreement contained in this Agreement which (x) would
- result in a failure of a condition set forth in Section 6.02(a) or Scction 6.02(b) and (v} cannot be
cured prior to the Termination Date:
(d) by Seller if there has been a material breach by either Purchaser ot any
- < . ST :
representation, warranty, covenant or agreement contained in this Agreement which (x) would
result in a failure of a condition set torth in Section 6.03(a) or Scction 6.03(b) and (y) cannot be
cured prior to the Ternmination Date, and
-
() automatically, if the Purchase and Sale Agreement is terminated in accordance
with its terms,
-
The Party desiring to terminate this Agreement pursuant to this Section 7.01 (other than pursuant
to Section 7.01(a)) shall give notice of such termination to the other Party,
-

Section 7.02  Effect of Termination. In the event of termination of this A greement by
Seller or by any Purchaser prior to the Closing pursuant to the provisions of Section 7.01, there
- shall be no liability or turther obligation on the part of Purchasers or Seller or their respective
officers, managers or directors (except as set forth in Section 5.05, this Section 7.02, Scction
8.03 and Article IX, all of which shall survive the termination hereof); provided. however, that
nothing in this Section 7.02 shall relieve any Party from liability for any breach of this

-
Agreement by such Party prior to termination of this Agreement.
- ARTICLE Vill
INDEMNIFICATION
Section 8.01  Survival. All representations, warranties, covenants and obligations in this
- Agreement or in any agreement, instrument or other document delivered in connection herewith,
and the right to commence any Claim with respect thereto, shall survive the execution and
delivery hercof and the Closing Date but shall terminate on the first anniversary of the Closing
-

Date. No Party may make or asscrt any Claim under any represcntation or warranty of, or breach
of covenant by, any other Party contained in this Agreement or in any agreement, instrument or
other document delivered in connection herewith after the first anniversary of the Closing Date,
- cxcept that any claims made or asserted by a Party within the applicable time period prescribed
above setting forth such Claim in reasonable detail (including a reasonable specification of the
legal and factual basis for such Claim and the Loss incurred) shall survive such expiration until
- such Claim is finally resolved and all obligations with respect thereto are fully satisfied.

Section 8.02  Indemnification.

(a) Subject to the provisions of this Article VIII, Scller, from and after the Closing
Date, shall indernnify and hold harmless Purchasers trom and against any and all Losscs actually
incurred by cither of them that anise out of or result from (i) the breach of any of the
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- - - -
representations and warranties, as of the date when made, or (i) the breach of any of the
covenants or agreements of Scller contained in this Agreement.

(b} Subject to the provisions of this Article VIIE cach Purchaser. severally and not
jointly from and after the Closing Date, shall indemnity and hold harmless Scller from and

- against any and all Losses actually incurred by Scller that arise out of or result from the breach ot
any of such Purchaser’s (i) representations and warranties as of the date when made. and (1)
covenants or agreements contained in this Agreement.

. (¢) Notwithstanding anything to the contrary in this Agreement, a Party shall not be
liable for any Losscs with respect to the matters sct forth in Section 8.02(a) or 8.02(b) unless a
Claim is timely asserted during the survival period specitied in Scction R.01,

-

(d) The total aggregate liability of Seller for any claims for Losses anising under this
Agreement, whether based in contract, tort, strict lability. other Law or otherwise, shall not

- exceed thirty-six percent (36%5) of forty million doHars (540,000.000) with respect to GRDA,
and thirteen percent (13%) of forty million doliars ($40,000,000) with respect to OMPA.

- (e) Seller shall have no liability in respect of its indemnification obligations under

Section 8.02(a), and there shall be no claim tor indemnification asserted by any Purchaser, unul
(y) the Loss with respect to the particular act, circumstance, development, event. fact. occurrence
- or omission exceeds two hundred fifty thousand dollars (8250,000) (aggregating all Losses
arising from substantially identical facts and then only for amounts in excess thereot), and (7) the
aggregate of all Losses under Section 8.02(a) exceeds. on a cumulative basis, two million dollars

- {$2.000,000) (and then only to the extent of such excess).

() In calculating any amount of Losses recoverable pursuant to Section 8.02(a) or

- 8.02(b). the amount of such Losses shall be reduced by (1) any recoverable insurance proceeds
relating to such Loss, net of any related deductible and any expenscs to obtain such proceeds, (i1)
any prior or subsequent recoverics from third parties pursuant to indemnification (or otherwise)

- with respect thereto, net of any expenses incurred by the Indemnificd Party in obtaining such
third-party payment, (ii1) the amount of any net Tax benefit actually realized from the mcurrence
or payment of such Losscs, and (iv) any reserves established with respect to such Losses. The

- Partics shall treat any indemnification payment pursuant to this Article V1II as an adjustment to
the Final Purchase Price for all Tax purposes unless otherwise required by applicable Law. The
Indemnificd Panty shall use its commercially reasonable efforts to seek insurance recoverics in

- respect of losses to be indemnified hereunder. If any insurance proceeds or other recoveries
from third-partics or net Tax benetits are actually realized (in cach case net of expenses of such
recoveries) by an Indemnified Party subsequent to the receipt by such Indemnified Party of an

- indemnification payment hereunder in respect of the claims to which such insurance
proceedings, third-party recoveries or net Tax benefits relate, appropriate refunds shall be made
promptly to the Indemnifying Party regarding the amount of such indemnitication payment.

- () No Person shall be entitled to indemnification under this Article VI, on or
prior to the Closing Date. such Person secking indemnification had Knowledge of the breach of
representation, vaarranty, covenant or agreement with respect to which such Person s secking

- indemnification under this Article VI, Purchasers shall promptly notify Sclier of any breach ot

- -27-
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- -
any representation. warranty, covenant or agreement of Seller made hercunder of which
Purchaser has Knowledge.

- - . L) o

(h Fach Party shall have a duty to use commercially reasonable etforts to mitigate
any Loss sutfered by such Party in connection with this Agreement.

- . . Jo - .

(1) Seller shall have no liability for any [osses that represent the cost of repairs,
replacements or improvements which enhance the value of the repaired. replaced or improved
asset above 1ts value on the Closing Date or which represent the cost of repair or replacement

- . .
exceeding the reasonable cost of repair or replacement.
m The remedics for environmental claims set forth in this Agreement shall be such
- Purchaser’s sole and exclusive remedies and such Purchaser expressly waive all other nghts of
recovery against Scller under any Environmental Law including, but not limited to, the
Comprehensive Environmental Response, Compensation and Liability Act and the Resource
- Conservation and Recovery Act.

(k) This Article VIII shall be the sole and exclusive remedy ot the Parties hereto
- following the Closing for any Loss arising out of any misrepresentation or breach of the
representations, warrantics, covenants or agreements of the Partics contained in this Agreement.
In turtherance of the foregoing. each ot the Parties hereto hereby waives, to the fullest extent
- permitted under applicable Law, any and all rights. claims and causes ot action it may have
against the other Parties hereto, arising under or based upon any law, other than the right to scek
indemnity pursuant to this Article VIIL

(1) Motwithstanding anything to the contrary in this Agreement, the indemnification
provisions hereunder shall be subject to applicable Laws.

Section 8.03  Waiver of Other Representations.

(a) EXCEPT FOR THOSE EXPRESS REPRESENTATIONS AND WARRANTIES
- CONTAINED IN ARTICLE 111, PURCHASERS UNDERSTAND AND AGREE THAT THE
ASSETS OF THE FACILITY ARE BEING ACQUIRED “AS IS, WHERE 1S, WITIH ALL
FAULTS,” AND SELLER EXPRESSLY DISCLAIM ANY REPRESENTATIONS OR
- WARRANTIES OF ANY KIND OR NATURE, EXPRESS OR IMPLIED, AS TO THE
CONDITION. VALUE OR QUALITY OF THE COMPANY AND THE FACILITY OR THE
PROSPECTS (FINANCIAL OR OTHERWISE), RISKS AND OTHER INCIDENTS OF THE
- COMPANY AND THE FACILITY.

(b) EXCEPT FOR THE OBLIGATIONS OF SELLER UNDER THIS

- AGREEMENT AND THE OWNERSHIP AND OPERATING AGREEMENT, FOR AND IN
CONSIDERATION OF THE TRANSFER OF UNDIVIDED INTERESTS IN THE ASSETS
AND LIABILITIES OF THE FACILITY, EFFECTIVE AS OF THE CLOSING DATE,

- PURCHASERS AND THEIR RESPECTIVE AFFILIATES HEREBY RELEASE, ACQUIT
AND FOREVER DISCHARGE SELLER AND ITS RESPECTIVE AFFILIATES. EACH OF
ITS PRESENT AND FORMER REPRESENTATIVES AND EACH OF ITS RESPECTIVE

- HEIRS, EXECUTORS. ADMINISTRATORS, SUCCESSORS AND ASSIGNS, FROM ANY
AND ALL MANNER OF CAUSE OR CAUSES OF ACTION, DEMANDS, RIGHTS.

2K-
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DAMAGES. DEBTS. DUES. SUMS OF MONEY ., ACCOUNTS, RECKONINGS, COSTS.
EXPENSES. RESPONSIBILITIES, COVENANTS. CONTRACTS. CONTROVERSIES,

- AGREEMENTS AND CLAIMS WHATSOEVER, WHETHER KNOWN OR UNKNOWN, OF
EVERY NAME AND NATURE, BOTH IN LAW AND IN EQUITY. WHICH PURCHASERS
OR THEIR AFFILIATES OR THEIR SUCCESSORS AND ASSIGNS EVER HAD. NOW

- HAVE, OR WHICH THEY OR THEIR SUCCESSORS OR ASSIGNS HEREAFTER MAY
HAVE OR SHALL HAVE AGAINST SELLER AND ITS RESPECTIVE AFFILIATES. EACH
OF ITS PRESENT AND FORMER REPRESENTATIVES AND EACH OF ITS RESPECTIVE

- HEIRS, EXECUTORS, ADMINISTRATORS, SUCCESSORS AND ASSIGNS, ARISING
OLT OF OR WITH RESPECT TO ANY MATTERS, CAUSES, ACTS, CONDUCT. CLAIMS,
CIRCUMSTANCES OR EVENTS EXISTING. OCCURRING OR FAILING TO OCCUR,

- WHETHER PRIOR TO, ON OR AFTER THE CLOSING DATE, INCLUDING WITH
RESPECT TO THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT,

- Section 804 Right to Specitic Performance; Certain Limitations. Notwithstanding

anything in this Agreement to the contrary:

(a) Subject to applicable Laws, without limiting or waiving in any respect any rights
- or remedics of a Party under this Agreement now or hereatter existing at law in cquity or by
statute, cach of the Partics hereto shall be entitled 1o specific performance of the obligations to be
performed by the other Party in accordance with the provisions of this Agreement: and

(b) No Representative, Affiliate of, or direct or indirect cquity owner in, Scller shall
have any personal liabibty to Purchasers or any other Person as a result of the breach of any
- representation, warranty, covenant, agreement or obligation of Seller in this Agreement and no
Representative, Affiliate of, or indirect equity owner in, Purchasers shall have any personal
hability to Seller or any other Person as a result of the breach of any representation, warranty,
- covenant, agreement or obhigation of Purchasers in this Agreement; and

(¢) Subject to applicable Laws, no Party shall be liable for special, punitive,
- exemplary, incidental, consequential or indirect damages, or lost profits or losses calculated by
reference to any multiple of carings before interest, tax, depreciation or amortization (or any
other valuation methodology) whether based on contract, tort, strict liability, other Law or
otherwise and whether or not arising from the other Party’s sole, joint or concurrent negligence,

-
strict liability or other fault for any matter relating to this Agreement and the transactions
contemplated hereby.
- . . . .
Secuon 8.05  Procedures for Indemnification. Subject to applicable Laws, whenever a
Claim shall anise for indemnitication under Section 8.01, the Person entitled to indemnification
- (the “Indemnificd Party™) shall promptly notify in writing the Party from which indemnification

is sought (the “Indemnifying Party™) ot such Claim and, when known, the facts constituting the
basis of such Claim, provided, however, that in the event of a Claim for indemnitication
resulting from or in connection with a Claim by a third party, the Indemnified Party shall give
= such written notice thereot to the Indemnifying Party not later than ten (10) Busincss Days prior
to the time any response to the third party Claim is required, if possible, and in any event within
fittcen (15) Business Days following receipt of notice thereof (provided. that failure to timely
notify the Indernifying Party shall not relieve the Indemnifying Party of any liability it may

29,
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-
have to the Indemnitied Party, except to the extent that the Indemnitying Party has been actually
prejudiced by such failure). Following receipt of notice of any such third party Claim, and

- unless counsel to the Indemnitied Party shal! have reasonably determined in good faith that the
assumption of such defense by the Indemnifying Party would be inappropriate duc to a confhict
of interest, the Indemnitying Party shall have the option, at its cost and expense. to assume the

- defense of such matter and to retain counsel (not reasonably objected to by the Indemnified
Party) to defend any such claim or legal procecding, and the Indemnitying Party shall not be
liable to the Indemnified Party for any fees of other counsel or any other expenses (except as

- expressly provided to the contrary herein) with respect to the detense of such Claim, other than
reasonable fees and expenses of counsel employed by the Indemnitied Party tor any period
during which the Indemnifying Party has not assumed the defense thercof. The Indemnitied

- Party shall have the option of joining the defense of such Claim (which shall be at the sole cost
and cxpense of the Indemnified Party) with its own counscl and counsel for each Party shall. to
the extent consistent with such counsel’s professional responsibilities, cooperate with the other

- Party and any counsel designated by that Party. In eftecting the settlement or compromise of, or
consenting to the entry of any judgment with respect to, any such Claim, the Indemnifying Party,
or the Indemnificd Party, as the case may be, shall act in good faith. shall consult with the other

- Party and shall enter into only such settlement or compronuse or consent to the entry ol any
judgment as the other Party shall consent. such consent not to be unreasonably withheld,
conditioned or delayed. An Indemnifying Party shall not be liable for any settlement,

- compromise or judgment not made in accordance with the preceding sentence.

ARTICLE IX
MISCELLANEOUS
-

Section 9.01  Notices. All notices and other communmications hercunder shall be in
writing and shal be deemed given if delivered personally to, or by nationally recognized
- overnight courier service, or mailed by registered or certified mail (return receipt requested) if
and when received by, or sent via facsimile if and when received by, the Parties at the following
addresses (or at such other address for a Party as shall be specified by like notice):

() Ifto Seller, to:

Oklahoma Gas and Eicctric Company
- 321 North Harvey
Oklahoma City. OK 73101-0321
Attention: Max Myers
- Facsimile:  405-553-3606

with a copy to:

Jones Day
77 West Wacker
Chicago, IL 06001
= Attention:  Peter Clarke. Esg.
Facsimile:  312-782-3939
-
- -30-
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(hy  Ifto OMPA, to;
Oklahoma Municipal Power Authority
- 2300 East Second Street
Edmond. OK 73034-6703
Attention: General Manager
- Facsimile:  (405) 359-1071
(¢} Ifto GRDA, to;
“ Grand River Dam Authority
226 Dwain Wilhs Avenue
- Vinta, OK 74301
Attention; Kevin A, Easley
Facsimile:  (918) 256-2983
- with g copy to:

Hali, Estull, Hardwick., Gable. Golden & Nelson, P.C.
320 South Boston Avenuc, Sutte 400
. Tulsa, Oklahoma 74103-3708
Attention; Michael D. Cooke, Esy.
Stuart E. Van De Wicle, Esq.
- Facsimile:  (918) $94-0505

Scection 9.02  Headings. The headings contained tn this Agreement are for reference
- purposes only and shall not affect in any way the meaning or interpretation of this Agreement.

Section 9.03  Assignment. This Agreement (including the docunients and instruments
- referred to herein) shall not be assigned by operation of Law or otherwise.

Section 9.04  Supplements to Schedules. From time to time prior to Closing (but in any
- event not less than ten (10) Business Days prior to the Closing Date), Seller may. by written
notice to Purchasers, supplement the Schedules to this Agreement with respect to any matter that,
if existing, occurring or known at the date of this Agrecement, would have been required to be set
torth or described in such Schedules uniess such supplement results in a Matenial Adverse Eftect,

Section Y.05  Governing [Law; Junisdiction; Waiver of Jury Trial. Except as to such
matters required to be governed by Oklahoma law, this Agreement shall be governed by and
construcd in accordance with the laws of the State of New York, applicable to agreements made
and 10 be performed entirely within such State, without regard to the contlict of laws principles
thereot. Any disputes or claims artsing out of or in connection with this Agreement and the
transactions contemplated or documents required hercby shall be submitted to the exclusive
jurisdiction of the courts of the State of New York and the federal courts of the United States of
Amenica located in the State of New York, County of New York, and appropriate appellate
courts therefrom.  Each of the Parties hereto acknowledges and agrees that any controversy
which may arisc under this Agreement is likely to involve complicated and difficult issucs, and
therefore cach such Party hereby irrevocably and unconditionally waives any right such Party
may have to a trial by jury in respect of any litigation direetly or indirectly arising or relating to
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-
this Agreement or the transactions contemplated by this Agreement. The Parties hereby
trrevocably waive, to the tullest extent permitted by applicable Law, any objection which they

- may now or hereafter have to the laying of venue of any dispute arising out of or relating to this
Agreement or any of the transactions contemplated hereby brought in such court or any defense
of inconvenient “orum for the maintenance of such dispute. kach of the Parties hereto agrees

- that a judgment in any such dispute may be entorced in other jurisdictions by suit on the
judgment or in any other manner provided by Law. This consent to jurisdiction 1s being given
solely for purposes of this Agreement and the transactions contemplated hercunder, and 1s not

- intended to. and shall not, conter consent to junsdiction with respect to any other dispute in
which a Party to this Agreement may become involved. Each of the Parties hereto hereby
consents o process being served by any Party to this Agreement in any suit, action. or

- proceeding of the nature specified in this Scction 9,03 by the mailing of a copy thereot in the
mannger specified by the provisions of Scction 9.01.

Section 6,06 Counterparts. This Agreement may be executed in two (2) or more

® counterparts, and by facsimile, cach of which shall be deemed 1o be an original. but all of which
shall constitute one and the same agreement.

e Scetion .07 Amendments. This Agreement may not be amended. waived or moditied
except by aninstrument in wniting signed on behalf of cach Purchaser and Scller.

- Section 9.08  Entire Agreement. This Agreement constitutes the entire agreement

between the Parties with respect to the subject matter hereof and supersede all prior agreements,
understandings and negotiations, both written and oral, between the Parties with respect to the
- subject matter of this Agreement. No representation, inducement, promise, understanding,
condition or warranty not set forth herein has been made or relied upon by any Party. Neither
this Agreement nor any provision hercot'is intended to confer upon any person other than the

] Parties hereto any rights or remedies hereunder except as expressly provided otherwise in Article
VIII,
p- Section §.09  Scverability. If any term or other provision of this Agreement is invahd,

llegal, or incapable of being enforced by any rule of applicable Law, or public policy. then such
term or provision shall be severed trom the remaining terms and provisions of this Agreement,
and such remaining terms and provisions shall nevertheless remain in tull force and effect.

[Remainder of page intentionally left blank. Signature page to follow.]
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IN WITNESS WHEREOF, the Partics hereto have caused this Agreement to be duly
exccuted by their respective authorized officers as of the day and year first above written.

SELLER:
OKLAHOMA GAS AND ELECTRIC COMPANY

By:
Niame:
Title:

PURCHASERS:

OKLAHOMA MUNICIPAL POWER AUTHORITY

By:

Name:
Title:

GRAND RIVER DAM AUTHORITY

By:_
Name:
Title:

Signature Page to Asset Purchase Agreement
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EXHIBIT A
FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT
THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (the " Assignment
Agreement’) dated as of January _ | 2008 by and among Oklahoma Gas and Electric Company
- (“Selleryand [__ ___Jt*Purchaser™.
WITNESSETH:

- WHEREAS, Seller and Purchaser arc parties to that certain Assct Purchase Agreement,
dated as of January _ , 2008 (as amended, supplemented or otherwise modified from time to
tme, the “Assct Purchase Agreement™: and

L

WHERIZAS, pursuant to the Asset Purchase Agreement, Purchaser has agreed to
purchase from Sellera[ J undivided interest in all the assets of the Facihity (as

- defined in the Asset Purchase Agreement), and have agreed to assume [ _Jofall the
obligations and liabilities relating to any of the asscts of the Facility.

- NOW, THEREFORE, in consideration of the foregoing premises and for other good and
valuable consideration, the receipt and sutficiency of which are hereby acknowledged, Seller and
Purchaser hereby agree as follows:

-

1. Capitalized terms which are used but not defined in this Assignment Agreement shall
have the meaning ascribed to such terms in the Asset Purchase Agreement.

- . -

2. Scller hereby sells. assigns, transfers and conveys to Purchaser, and Purchascer hereby
purchases, assumes and acquires from Seller,a [ ] undivided interest in

- all the assets of the Facility, as more particularly described and sct forth in Section

2.01(a) of the Asset Purchase Agreement.
3. Subject to applicable Laws, Purchaser hereby agrees to assume, pay, perform and

- discharge when due. without recourse to Seller, [ ] ofall the obligations

and babilitics relating to any of the assets of the Facility, as more particularly
described and sct forth in Section 2.01(b) of the Asset Purchase Agreement.

-

4. Neither the making nor the acceptance of this Assignment Agreement shall enlarge,
restrict or otherwise modify the terms of the Asset Purchase Agreement or constitute
- a waiver or release by Seller or Purchaser of any lhiabilities, duties or obligations
imposed upon cither of them or by the terms of the Asset Purchase Agreement,
including, without limitation, the representations and warrantics and other provisions
- which the Asset Purchase Agreement provides shall survive the date hereof.

5. This Assignment Agreement is delivered pursuant to and is subject to the terms of the
Asset Purchase Agreement. In the event that any provision of this Assignment
Agreement is construed to contlict with any provision of the Asset Purchase
Agreement, the provisions of the Asset Purchase Agreement shall be deemed

- controlling,

A- Assignineit Agrvement
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This Assignment Agreement shail bind and shall inure to the benefit of the respective
Partizs and their respective successors and permitied assigns,

Nothing in this Assignment Agreement is intended to conter upon any Person other
than Purchaser. on the one hand. and Seller. on the other hand. any nghts or remedies
hereunder or shall create any third party beneticiary rights in any Person,

Except as to such matters required to be governed by Oklahoma law. the validity.
interoretation and cffect of this Assignment Agreement shall be governed and
construed in accordance with the laws of the State of New York without regard to
conflicts of law doctrines, except to the extent that certain matters are preempted by
Federal law or are governed by the laws of the jurisdictions of organization of Scller
and Purchascr.

This Assignment Agreement may be exceuted in two (2) counterparts, cach of which

shall be deemed an oniginal. but both of which together will constitute one and the
same instrument.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

A-2 Assgnmenl Agreement
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IN WITNESS WHERLEQF, this Assignment Agreement has been duly exceuted and
- delivered by Seller and Purchaser as of the date first above written.
- SELLER:
OKLAHOMA GAS AND ELECTRIC COMPANY
-
By:
- Name:
Title:
=
PURCHASER:
-
. - _
. B.\l:
Name:
Title:
-
-
-
-
-
-
-
= A-1 Assysunent Agreement
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EXHIBIT B
FORM OF BILL OF SALE
= THIS BILL OF SALE 1s made as ot the  _ day of January. 2008 by Oklahoma Gas and
Electric Company (“Scller™). for the benefitof [ ] ¢*Purchaser™).
« WITNESSETH:

WHEREAS, pursuant to that certain Asset Purchase Agreement. dated as of January
- 2008 (as amended, supplemented or otherwise modified from time to time, the Asset Purchase
Agreement™). by and among Seller and Purchascrs, Seller has agreed to scll, assign, transter and
convey 1o Purchaser and Purchaser has agreed to purchase. assume and acquire from Seller, a
- [ . _{undivided interest in all the assets of the Facihity (as defined in the Asset
Purchase Agreement); and

- WHEREAS, pursuant to the Asset Purchase Agreement, Scller has entered into this Bill
of Sale as evidence of such conveyance to Purchaser.

- NOW, THEREFORE, in consideration of the forcgoing premisces and for other good and
valuable consideration, the receipt and sufticiency ot which are hercby acknowledged, Scller
herchy agrees as tollows:

-
1. Defined Terms. Capitalized terms which are used but not defined in this Bill of Sale
shall have the meaning ascribed to such terms in the Asset Purchase Agreement.
- . . .
2. Assignment. Seller hercby sclls, assigns, transters and conveys to Purchaser and
Purchaser hereby purchases, assumes and acquires trom Seller.a | ]
- undivided interest in all the assets of the Facility. respectively. as more particularly

described and set forth in Section 2.01(a) of the Asset Purchase Agreement.

3. Disclaimers. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES

- EXPRESSLY SET FORTH IN ARTICLE 11l OF THE ASSET PURCHASE
AGREEMENT, THE RESPECTIVE UNDIVIDED INTERESTS IN THE ASSETS
ARE BEING SOLD, CONVEYED, ASSIGNED., TRANSFERRED AND

- DELIVERED “AS IS, WHERE IS” ON THE DATE HEREOF, AND IN THEIR
COXNDITION ON THE DATE HEREOF “WITH ALL FAULTS.” AND SEL.LER IS
NOT MAKING, AND TE EXPRESSLY DISCLAIMS, ANY OTHER

- REPRESENTATIONS OR WARRANTIES WRITTEN OR ORAL, STATUTORY,
EXPRESS OR IMPLIED, CONCERNING THE PURCHASED ASSETS
(INCLUDING ANY RELATING TO LIABILITIES, OPERATIONS OF THE

- FACILITY. CONDITION. VALUE OR QUALITY OF THE ASSETS OR THE
PROSPECTS (FINANCIAL OR OTHERWISE), RISKS OR OTHER INCIDENTS
OF THE ASSETS) OR WITH RESPECT TO THE ASSET PURCHASE

- AGREEMENT OR THE TRANSACTIONS CONTEMPLATED THEREBY.
SELLER SPECIFICALLY DISCLAIMS ANY REPRESENTATION OR
WARRANTY OF MERCHANTABILITY. USAGE. SUITABILITY OR FITNESS

- FOR ANY PARTICULAR PURPOSE WITH RESPECT TO THE ASSETS, OR

Bl at sale

B-1
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=
ANY PART THEREOF. OR AS TO THE WORKMANSHIP THERLEOF, OR THE
ABSUNCE OF ANY DEFECTS THEREIN, WHETHER LATENT OR PATENT.
- 4. Bindmg Effect; Assignment. This Bill of Sale and all of the provisions hereof shall
be binding upon Scller and 1ts successors and permitted assigns and shall inure to the
- benetit of Purchaser and their respective successors and permitted assigns.
5. No Third Party Beneficiary. Nothing in this Bill of Sale 15 intended to confer upon
any Person other than Purchaser. on the one hand, and Seller, on the other hand, any
- rights or remedies hercunder or shall ¢reate any third party beneficiary rights in any
Person.
- 6. Govemning Law. The validity, mterpretation and etfect of this Bill of Sale shall be

governed by and construed in accordance with the laws of the State of Oklahoma
without regard to conflicts of law doctrines, except to the extent that certain matters
- are preempted by Federal law or are governed by the law of the jurisdiction of
organization of Seller or Purchaser.
- 7. Construction. This Bill of Sale 1s delivered pursuant to and is subject to the terms of
the Asset Purchase Agreement. In the event that any provision of this Bill of Sale 15

construed to contlict with any provision of the Asset Purchase Agreement, the
- provisions of the Asset Purchase Agreement shail be deemed controlling.

8. Counterparts. This Bill of Sale may be executed in two (2) counterparts, cach of
which shall be deemed an original, but both of which together shall constitute one and

the same instrument,

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

[l ot Sae



20080324-0015 FERC PDF (Unofficial) 03/20/2008

IN WITNESS WHERFEOF, this Bill of Sale has been duly executed and delivered
by Scller as of the date tirst above written.

OKLAHOMA GAS AND FLECTRIC COMPANY

By:

Name:
Title:

13:il at Sale
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EXHIBIT C
FORM OF SPECIAL WARRANTY DEED
THIS OKLAHOMA SPECIAL WARRANTY DEED. made on the _ _ day of
January, 2008, by and between OKLAHOMA GAS AND ELLCTRIC COMPANY, an
- Oklahoma corporation (“Seller™). and OKLAHOMA MUNICIPAL POWER AUTHORITY
(“OMPA™ an¢ GRAND RIVER DAM AUTHORITY ("GRDA", together with OMPA,
“Purchasers™).
-
WITNESSETH, THAT SELLER. in consideration of the sum of TEN DOLLARS
(810.00), to it paid by Purchasers (the receipt and sufficiency of which are herchy
- acknowledged) does by these presents, GRANT, BARGAIN, SELL and CONVEY unto
Purchasers, their successors and assigns, 36% undivided interest and 13%6 undivided interest of
that certain real estate situated in ) County, Oklahoma, being more particularly
- described on Exhibit A attached hereto (the “Property™). to GRDA and OMPA, respectively,
subject to all licns, casements, restrictions and reservations of record as of the date hereof, and
subject 1o those exceptions described on Exhibit A attached hercto.
“ TO HAVE AND TO HOLD the Property, with all and singutar rights, privileges.
appurtenances and immunitics thereto belonging or in anywise appertaining unto the Purchasers,
- and unto its successors and assigns forever; Seller hereby covenants that the Property is free and
clear from any encumbrance done or suftered by Seller; and that Seller will warrant and defend
the ntle to the Property unto Purchasers and unto their successors and assigns torever, against the
- lawful claims and demands of all persons claiming by, through or under Seller. but not
otherwise, Except as provided in the preceding sentence, this conveyance i1s made without any
warranty of title, whether express or implied.
- IN WITNESS WHEREOF, Scller has caused these presents to be signed by ats duly
authorized officer the day and year first above written.
- SELLER:
OKLAHOMA GAS AND ELECTRIC COMPANY,
. an Oklahoma corporation
- By: )
Name:
Ttle:
-
L
Specd Warranty Deed
-1
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ACKNOWLEDGMENT

STATE OF OKLAHOMA )
) 88,

COUNTY OF OKLAHOMA )

This instrument was acknowledged before me on the day of January. 2008, by
. o _ oas N of OKLAHOMA
GAS AND ELECTRIC COMPANY, an Oklahoma corporation.

Notary Public
Notary Commission No,

My Commission Expires:

[SEAL]

Specnl Wastany Deed
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EXHIBIT A

(LEGAT DESCRIPTION|
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- EXHIBIT D
FORM OF ESCROW AGREEMENT
- THIS ESCROW AGREEMENT 1s made as of the day of January. 2008 by and
among Oklahoma Gas and Electric Company ("Seller™. [ __]{ Purchaser™. and
- [ ] {"Escrow Agent™).
WITNESSETH:
- WHEREAS, pursuant to that certain Purchase and Sale Agreement, dated as of January

. 2008 {as amended. supplemented or otherwise modified from time to time. the “Purchase
and Sale Agreement™), by and among Redbud Energy I, 11 €. Redbud Energy 1. LLC, Redbud
- Energy [ LLC and Scller, Seller has agreed to purchase the entire partnership interest in
Redbud Energy [P which owns the Facility (as defined in the Purchase and Sale Agreement).

- WHEREAS, pursuant to that certain Asset Purchase Agreement, dated as of January
2008 (as amended. supplemented or otherwise moditied from time to time, the “Asset Purchase
Agreement™), by and among Seller and Purchasers. Seller has agreed to sell. assign. transfer and

- convey to Purchaser and Purchaser has agreed to purchase. assume and acquire from Seller, a
{. _ J undivided interest in all the assets of the Facility:

- WHERFEAS, the Asset Purchase Agreement provides for the deposit of the Purchaser’s
purchase price (the “Escrow Funds™) into an escrow account prior to the closing date of the
Purchase and Sale Agreement; and

-
WHEREAS, Escrow Agent has agreed to act as escrow agent to hold and disburse the
Escrow Funds in accordance with the terms of this Escrow Agreement.
NOW, THEREFORE, in consideration of the foregoing premises and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Scller,
Purchaser and Lzscrow Agent hereby agree as tollows:
-

1. Defined Terms. Capitalized terms which are used but not defined in this Escrow
Agrezment shall have the meaning ascribed to such terms in the Asset Purchase
- Agreement.

(B

Escrow Funds. Escrow Agent agrees to hold the Escrow Funds in escrow and to
- disburse the Escrow Funds, subject to the terms and conditions of this Escrow
Agreement. Escrow Agent s authorized and directed to open an account for the
purposcs sct forth in this Escrow Agreement.

-
3. Disbursement of Escrow Funds. Upon receipt of written notice. signed by Seller and
Purchaser to disburse the Escrow Funds, Escrow Agent shall disburse the Escrow
- Funds in accordance with the instructions in the notice: provided that, if this Escrow
Farow Apmconen:
-1
-
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-
Agreement is terminated as a result of termination of the Asset Purchase Agreement,
then upon receipt by Escrow Agent of a notice of such termination, Lscrow Agent

- shall disburse the Escrow Funds in accordance with the instructions by Purchaser.

4. Investment of Escrow Funds. Escrow Agent shall hold the Escrow Funds and interest

- and any other amounts carned thereon in accordance with and subject to the terms and
conditions hercof and as Escrow Agent hereunder and is empowered and directed.
upor receipt of written instructions signed by Purchaser, to invest and reinvest the

- Escrow Funds in such certificates of deposit, obligations of the United States of
America, commercial paper or other securities or accounts as Purchaser shall direct.
In the absence of instructions trom Purchascr, the Escrow Agent shall invest and
reinvest the Escrow Funds in money market funds available upon demand or short

= notice, including those managed by Escrow Agent or its aftiliates. All interest and
any other amounts carned on the Escrow Funds shall be paid to Purchaser as it is
received and is available for payment by Escrow Agent. Escrow Agent shall sell or

“ redeem any or all of said investments without turther instructions as may be
necessary from time to time to pay in cash any amount of the Escrow Funds to be
paid pursuant hereto. Notwithstanding any of the foregoing, none of the Escrow

« Funds may be held in any investment that cannot be sold redeemed or otherwisce
liguidated at the holder’s option in [thirty (30) days] or less without loss of interest or
discount.

-

3. Limitation of Escrow Agent’s Liability. Upon termination of this Escrow Agreement
by disbursement of the Escrow Funds as provided herein. the Escrow Agent shall be

- fully and finally released and discharged from any and all duties, obligations, and
liabilities hereunder. In the event ot a dispute between any of the parties hereto as to
their respective rights and interests hereunder, the Escrow Agent shall be entitled to

- hold any and all funds then in its possession hercunder until such dispute shall have
been resolved by the parties in dispute and the Escrow Agent has been notified by
instrument jointly signed by all of the parties in dispute, or until such dispute shall

- have been finally adjudicated by a court of competent jurisdiction. In the event of a
dispute, the Escrow Agent may file an interpleader action and pay the funds then in
its pussession hereunder into the registry of the court. Neither the Escrow Agent nor

- any of its directors, officers, or cmployees shall be liable to anyone for any action
taken or omitted to be taken by it or any of its dircctors. officers, or employees
hereunder except in the case of gross negligence, bad faith, or willful misconduct.

- Scller and Purchaser shall, jointly and severally. indemnify the Escrow Agent and
hold it harmless without limitation from and against any loss, liability, or expense of
any nature incurred by the Escrow Agent arising out of or in connection with this

- Escrow Agreement or with the administration of its duties hereunder, including,

without limitation, legal fees and expenses and other costs and expenses of defending

or preparing to defend against any claim of liability, unless such loss, liability or
expense is caused by the Escrow Agent's gross negligence, bad faith, or willful

bsgrow Avreenent
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L]

-
misconduct. In no event shall the Escrow Agent be Liable tor indirect., punitive,
special, or consequential damages.

-

6. Successor Escrow Agent. In the event the Escrow Agent becomes unavailable or

unwilling to continue in its capacity herewith. the Escrow Agent may resign and be

- discharged from its duties or obligations hereunder by delivering a resignauion to the
other signatory partics to this Escrow Agreement not fess than thirty (30) calendar
davs prior to the date when such resignation shall take cftect. Purchaser may appoint

- a successor escrow agent so long as such successor 1s a tinancial institution with trust
powers located in New York with assets of at least S100 million and may appoint any
other successor escrow agent meeting the same qualifications. If. within such notice

- period. Purchaser provides to the Escrow Agent written instructions with respect to
the appointment of a successor escrow agent and directions for the transter of any
Escrow Funds then held by the Escrow Agent to such successor, the Escrow Agent

- shall act in accordance with such instructions and prompily transter such Escrow
Funds to such designated successor. Notwithstanding the resignation of any Escrow
Agent, the provisions of Scction § and this Section 6 shall thereafter remain
applicable to such Escrow Agent as to acts and omissions occurring prior to the

“ cffective time of such resignation. A successor Escrow Agent may accept the Escrow
Funds without an accounting by its predecessor. It no successor Escrow Agent is

- appointed timely, then Escrow Agent may apply to a court of competent jurisdiction

tor the appointment of a successor escrow agent. Notwithstanding the cffective date
of any resignation, obligations of the Escrow Agent under this Escrow Agreement
shall not terminate until Escrow Agent has either disbursed the Escrow Funds in

- accordance with this Escrow Agreement or delivered them to a successor Escrow
Agent appointed under the terms of this Escrow Agreement.

- 7. Escrow Agent Obligations. Escrow Agent shall have no obligation or responsibility
of any kind in connection with this Escrow Agreement and shall not be required to
deliver the Escrow Funds or take any action with reference to any matters that might

a arise in connection therewith, other than to receive, hold, administer and make
delivery of the Escrow Funds as provided herein or by reason of a final nonappealable
Judgment of a court of competent jurisdiction or binding arbitration award. No

- implied duties or obligations shall be read into this Escrow Agreement. Escrow
Agent shall not be bound in any way by any agreement between any of the other
partics hereto, irrespective of whether Escrow Agent has knowledge of the existence

- of any such agreement or the terms and provisions hereof. Escrow Agent shall not be
lhable for the validity, impairment or decline in value of the Escrow Funds. Escrow
Agent shall not be in any way required to determine the validity or sufficiency,

- whether in form or in substance. of any notice or other instrument referred to in this

Escrow Agreecment or the identity or authority of the persons executing the same, but

it shall be sufficient if any writing purporting to be such notice or instrument is

dehivered to the Escrow Agent and purports on its tace to be in correct form and

boscrow Agreement
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signed or otherwise executed by the parties required to sign or execute the same under
this Iiscrow Agreement.

Escrow Agent’s Fees and Expenses. Attached as Schedule A is the schedule of fees
and ¢xpenses of the Escrow Agent. Purchaser shall pay the fees and expenses of the
Escrow Agent for the services to be rendered by the Escrow Agent hereunder. 1f the
fees and expenses are not paid within thirty (30) days of Escrow Agent giving
Purchaser and Seller notice that payment is past due, then Escrow Agent may resign
in addition to such other remedies as Escrow Agent may have for nonpayment.

No Implied Waivers. The failure of any party hereto to require performance by any
other party of any provision hereof in no way will affect the right to require such
performance at any time thereafter, nor will the waiver by any party of a breach of
any provision hereof.

. Partics in Interest. All of the terms and provisions of this Escrow Agreement shall be

bind ng upon and inure to the benefit ot and be enforceable by the respective heirs,
successors and permitted assigns of the partics hereto.

. Governing Law. The validity, interpretation and cffect of this Escrow Agreement

shall be governed and construed in accordance with the laws of the State of New
York without regard to contlicts of law doctrines, except to the extent that certain
matters are preempted by Federal law or are governed by the laws of the jurisdictions
of organization of Seller and Purchaser.

. Counterparts. This Escrow Agreement may be executed in one or more counterparts.

cach of which shall be deemed an original, and all of which taken together shall
conslitute one instrument.

. Entire Agreement; Amendment. Subject to such supplemental or amendatory terms

as may be stated in the Assct Purchase Agreement that do not atfect the rights,
powers, privileges, duties or liabilities of Escrow Agent, this Escrow Agreement
constitutes the entire agreement between the parties with respect to its subject matter.
No amendment or modification of this Escrow Agreement shall be effective unless it
is in writing and signed by all parties.

. Notices. All notices and other communications given or made pursuant to this Escrow

Agreement shall be in writing and shall be deemed to have been duly given or made
(1) the second business day after the date of mailing, if delivered by registered or
certified mail, postage prepaid, (ii) upon delivery. if sent by hand delivery, (111) upon
delivery. if sent by prepaid courier. with a record of receipt, or (iv) the next day after
the date of dispatch, if sent by telegram or an electronic transmission sent to the
facsimile number or c-mail address shown below (with a copy simultaneously sent by

Escrow Aurecinent
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10.

14.

registered or certified mail, postage prepaid, retum reeeipt requested), to the parties at
the tollowing addresses:

If to Seller: Oklahoma Gas and Electriec Company
321 North Harvey
Oklahoma City, OK 73101-0321
Attention:  Max Myers
Facsimite:  405-553-3606

It to Purchaser:

It to iscrow Agent:

Any party hereto may change the address to which notice to it, or copics thereof, shall
be addressed. by giving notice thereof to the other partics hereto in conformity with
the foregoing. Escrow Agent may accept and rely upon a signature (regardless of
method of transmission, including tacsimile) as being authentic and by a person duly
authorized with appropriate power to sign for the entity represented.

Gender and Number. Whenever required by the context of this Escrow Agreement,
the singular includes the plural, and the masculine includes the feminine or the neuter.

Captions. The captions used in this Escrow Agreement are for convenience only and
are not to be construed 1n interpreting this Escrow Agreement.

. No Assignment. The rights and obligations under this Escrow Agreement of any

party hercto may not be assigned without the prior written consent of the other parties
hereto,

. No Third Party Beneficianies. This Escrow Agreement is intended for the exclusive

benetit of the parties to this Escrow Agreement and their respective heirs, successors
and permitted assigns. Nothing contained in this Escrow Agreement shall be
construcd as creating any rights or benefits in or to any third party.

Tax Identification Numbers. Any payec of money from the Escrow Funds shall
provide the Escrow Agent with a social security number or taxpayer identification

Iseron Agreement
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number as an additional condition to payment and shall provide such other completed
federal tax information forms as the Escrow Agent may be required to request under
apphcable law.

b sorow Agreetent
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-l
IN WITNESS WHERLOF, the partics hereto have duly exceuted this Escrow Agreement
etfective as of the date first above written.
- -~
|[ESCROW AGENT]
[ ]
By
Name:
Title:
-
- OKLAHOMA GAS AND ELECTRIC COMPANY
Name:
Title:
-
- [ ]
- By
Name:
Title:
-
L ]
-
-
4
[ scraw Aprecrient
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