
~0080324-0015 FERC PDF (Unofficial) 03/20/2008 

. " O R I G I N A L  
b 

I m  

I I  

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

I 

m 

Oklahoma Gas and Electric Company 
Redbud Energy LP 

Docket No. E C 0 8 - ~  -000 

I l l  

I 

JOINT APPLICATION FOR AUTHORIZATION 
UNDER SECTION 203 OF THE FEDERAL POWER ACT 
FOR DISPOSITION OF JURISDICTIONAL FACILITIES 

i 

g 

i 

m 

i 

m 

VOLUME 2 OF 2 

C "  ; ~ 

C ) ' .  

° ,  - 

[ ~  

m March 20. 2008 

m 



~0080324-0015 FERC PDF (Unofficial) 03/20/2008 

EXE('UT1ON VERSION 

Q 

PURCIIASE AND SAI,E AGREEMEN' i '  

by and between 

Redbud Energy l, I .I .C 
Redbud Energy I[, LLC 

Redbud Energy I l l ,  LLC, 

as Sellers, 

and 

Oklahoma Gas and Electric Company,  

as Purchaser  

dated as of J anua ry  21, 2008 

t 

g 

O 



20080324-0015 FERC PDF (Unofficial) 03/20/2008 

m 

J 

I I  

Q 

m 

d 

g 

4 

Q 

qll 

I 

g 

q 

" [ A B I , E  O F  C O N T I : N T S  

Page  

A R T I ( ' L E  1 

D E F I N I T I O N S  A N D  C O N S T R U C T I O N  

Section 1.01 Defini t ions  .......................................................................................................... 2 

Section 1.02 Construct ion ....................................................................................................... 9 

A R T I C L E  11 
P U R C I I A S l i  A N D  S A L E  A N D  C L O S I N G  

Section 2.0 I 
Sect ion 2.02 
Section 2.03 
Section 2.04 
Sect ion 2.05 

Sect ion 2.06 
Sect ion 2.(17 
Sect ion 2.08 

Purchase  and Sale ............................................................................................ 10 
Purchase  Price .................................................................................................. 10 
Clos ing  ............................................................................................................. I I 
(?losing Del iver ies  by Sellers to Purchaser  ...................................................... 11 

( ' l o s ing  Del iver ies  by Purchaser  to Sellers ...................................................... 12 
Pos t -Clos ing  Adjus tment  ................................................................................. 12 
(?losing Date ( ' a sh  ............................................................................................ 13 
Purchase  Price Allocation ................................................................................ 13 

A R T I C I , E  111 
R I - P R E S E N T A T I O N S  A N D  W A R R A N T I E S  RI ' , 'GARDING S H , I _ E R S  

Sect ion 3.01 
Seclion 3.02 
Sect ion 3.03 
Sect ion 3.04 

Organ iza t ion  and Qual i f ica t ion  ........................................................................ 14 
Author i ty  .......................................................................................................... 14 
No Confl icts;  Consents  and Approva l s  ............................................................ 14 
Owner sh ip  o f  Interests  ..................................................................................... 14 

A R T I C L E  IV 
R E P R E S E N T A T I O N S  A N D  W A R R A N T I E S  R E G A R D I N G  T I l E  C O M P A N Y  

Section 4.0 I 
Sect ion 4.02 
Sect ion 4.03 
Sect ion 4.04 

Sect ion 4.05 
Sect ion 4.06 
Sect ion 4.07 
Section 4.08 
Section 4.09 

Sect ion 4. I 0 
Sect ion 4.11 
Sect ion 4.12 
Sect ion 4.13 
Sect ion 4.14 

Section 4.15 

Organ iza t ion  and Qual i f ica t ion  ........................................................................ 15 
No Confl icts ;  Consents  and Approva l s  ............................................................ 15 
Subsidiar ies ;  No Other  Bus iness  ...................................................................... 15 
Li t igat ion .......................................................................................................... 15 
Compl i ance  with Laws;  Permits  ...................................................................... 16 
Contracts  .......................................................................................................... 16 
Asse ts  ............................................................................................................... 17 

Employee  Benef i t  Plans ................................................................................... 17 
Labor  and Employmen t  Matters  ...................................................................... 18 
Envi ronmenta l  Matters  ..................................................................................... 18 
Insurance .......................................................................................................... 18 
Taxes  ................................................................................................................ 19 
Intellectual Property, ......................................................................................... 19 

P U H C A  ............................................................................................................ 19 
Brokers  ............................................................................................................. 19 

I 



~0080324-0015 FERC PDF (Unofficial) 0 3 / 2 0 / 2 0 0 8  

II1 

m 

! 

I l l  

11 

m 

Section 4.16 
Section 4.17 
Section 4.18 

Section 4.19 
Sect ion 4.20 
Sect ion 4.21 

( 'api ta l  Structure .............................................................................................. 19 
Financial  Sta tements  ........................................................................................ 20 

Liabil i t ies ......................................................................................................... 20 
Change  in ( ' i r cums tance  .................................................................................. 20 
Schedule  o f  Assets  and Liabil i t ies  ................................................................... 20 

Deferred Costs  ................................................................................................. 21 

A R T I C L E  V 
f , ' ,EPRESFN'FATIONS A N I )  W A R R A N T I E S  OF  P U R C H A S E R  

Section 5.01 
Section 5.(12 
Section 5.(13 
Section 5.(14 
Sect ion 5.115 
Section 5.116 
Section 5.07 
Section 5.(18 
Section 5.09 
Section 5. I 0 

Organ iza t ion  and Qual i f icat ion ........................................................................ 21 

Author i ty .  ..................................................................................... 
No ( 'nnl l ic ls ;  C onscnts  and Approva l s  ................................... 1 
Li t igat ion .......................................................................................................... 22 
( ' omp l i ancc  v,'ith Laws  .................................................................................... 22 

• 9"~ 
Brokers  .............................................................................................................. ,.- 
No Regis t ra t ion for Acquis i t ion  ....................................................................... 22 

Financial  "" " ~'~ Resources  ........................................................................................... 
No K n o w l e d g e  ot Breach .............................................................. 
Oppor tuni ty  for lndcpcndent  Inves t iga t ion  ...................................................... 22 

A R T I C I . E  VI 
C O V E N A N T S  

Section 6.01 
Section 6.02 
Sect ion 6.03 
Sect ion 6.04 
Sect ion 6.{15 

Sect ion 6.06 
Sect ion 6.07 
Sect ion 6.08 
Section 6.09 
Section 6.10 

Section 6.11 
Section 6.12 

Sect ion 6.13 
Sect ion 6.14 
Sect ion 6.15 

Section 6.16 
Section 6.17 
Section 6.18 

Access  o f  Purchaser  ......................................................................................... 23 
Conduct  o f  Bus iness  Pending  the Clos ing  ....................................................... 24 
Tax  Matters  ...................................................................................................... 26 
Public Announcemen t s  .................................................................................... 27 
Expenses  and Fees  ........................................................................................... 27 
A g r e e m e n t  to Cooperate ,  Regula tory  Appro, ,a ls  ............................................. 27 
Further  Assurances  ........................................................................................... 29 
Pos t -Clos ing  Access  to ln tbrmat ion  ................................................................ 29 
Employee  and Benet i t  Mat ters  ......................................................................... 29 
Res ignat ion  o f  Member s ,  Managers ,  Of f ice r s  and Directors  .......................... 30 

I.Jse o f  Cer ta in  N a m e s  ...................................................................................... 30 
Support  Obl iga t ions  ......................................................................................... 30 
Termina t ion  o f  Cer ta in  Services ,  Contracts ,  Rece ivables  and Payables  ......... 30 

Insurance .......................................................................................................... 30 
Title .................................................................................................................. 31 

Consent  Order  .................................................................................................. 31 
Asset  Purchase  A g r e e m e n t  .............................................................................. 31 
Certa in  Opera t ions  Matters  .............................................................................. 31 

A R T I C L E  VII  
C O N D I T I O N S  T O  T t l E  C L O S I N G  

Section 7.(tl Condi t ions  to the Obl iga t ions  o f  Each ~ ' 3"~ 1 arty ...................................................... 



20080324-0015 FERC PDF (Unofficial) 03/20/2008 

I 

I 

I I  

! 

I 

all  

dm 

Section 7.1)2 
Section 7.03 

Section 8.01 
Section 8.02 

Sect ion 9.01 
Sect ion 9.02 
Sect ion 9.03 

Section 9.04 
Section 9.05 

Sect ion 10.01 
Sect ion 10.02 
Sect ion 10.03 
Sect ion 10.OJ, 
Sect ion 10.05 
Sect ion 10.06 
Sect ion 10.07 
Sect ion 10.08 
Sect ion 10.09 

Condi t ions  to the Obl iga t ions  o f  Purchaser  ..................................................... 33 
t ' ond i t ions  to the Obl iga t ions  nl Seller ........................................................... 33 

A R T I C I . E  VIII  

T I ~ R M I N A T I O N  

Termina t ion  ...................................................................................................... 34 
Effect ot + Termina t ion  ....................................................................................... 35 

A R T I C L E  IX 
I N D E M N I F I ( ' A T I O N  

Survival  ............................................................................................................ 35 
Indemnif ica t ion  ................................................................................................ 35 
W a i v e r  o f  Other  Representat ions  ..................................................................... 37 

Right  to Specif ic  Per formance;  Certain Limi ta t ions  ........................................ 38 
I ' rocedurcs  Ibr Indemnif ica t ion  ........................................................................ 38 

A R T I C L E  X 
M I S C E I . L A N E O U S  

Not ices  ............................................................................................................. 39 
I l ead ings  .......................................................................................................... 40 
Ass ignmen t  ...................................................................................................... 40 
Supplements  to Schedules  ................................................................................ 40 
G o v e r n i n g  I.aw; Jurisdict ion;  W a i v e r  o f  Jury  Trial ......................................... 4(I 
Counterpar ts  ..................................................................................................... 41 
A m e n d m e n t s  .................................................................................................... 41 
Entire Agreemen t  ............................................................................................. 41 

Severabi l i ty  ...................................................................................................... 41 

I 

J 

! 

I I I  



~0080324-0015 FERC PDF (Unofficial) 03/20/2008 

! 

, iN 

Q 

411 

a 

a 

g 

i m  

I 

I 

I 

III  

! 

411 

g 

EXIIIBITS 

Exhibit A 
Exhibit B 
Exhibit (" 
l-xhibit D 

SCHEDUI,ES 

Schedule I-1 
Schedule 1-2 
Schedule 1-3 
Schedule 1.01x 
Schedule 2.01 
Schedule 2.02(c)(iii) 
Schedule 3.03(c ) 
Schedule 3.04 
Schedule 4.02(c) 
Schcdule 4.04 
Schedule 4.05(a) 
Schedule 4.05(b)(i) 
Schedule 4.05(b)(ii) 
Schedule 4.06(a ) 
Schedule 4.06(c) 
Schedule 4.07(a)(i) 
Schedule 4.07(a)(ii) 
Schedule 4.07(b)(i) 
Schedule 4.07(b)(ii) 
Schedule 4.09 
Schedule 4. I 0 
Schedule 4.1 l(i) 
Schedule 4.11 (it) 
Schedule 4.12(a) 
Schedule 4.12(b) 
Schedule 4.13 
Schedule 4.16 
Schedule 4.18 
Schedule 4.19 
Schedule 5.03(c) 
Schedule 6.02(a) 
Schedule 6.06(d) 
Schedule 6.12 
Schedule 6.13 

Form of Asset Purchase Agreement 
t:orm of Assignment of Parmership Interests 
Foml of Guaranty 
Redbud 2008 Operating Budget Starts and Operating l lours 

Sellers' and the Company's Knowledge 
Purchaser's Knowledge 
Assets and l.iabilitics 
Permitted l.iens 
Sellers' Percentage 
Undepreciated Inventury 
Scllcr Govermnentat Approvals 
Liens on Interests 
Third Party Consents 
l.itigation 
Compliance with Laws 
Permits 
Compliance with Permits 
Material Contracts 
Validity and Enforceability of Material Contracts 
(),,','ned Real Property 
Real Property Liens 
Non-Real Property Liens 
Of(site Assets 
Labor and Employment Matters 
Environmental Matters 
Insurance Policies 
Insurance Claims 
Tax Returns 
Taxes; Tax Liens 
Intellectual Property 
Outstanding Rights in Interests 
IAabilities 
Change in Circumstance 
Purchaser Governmental Approvals 
Conduct of Business Pending Closing 
Conflicting Activities 
Support Obligations 
Terminated ('ontraets 

O 



20080324-0015 FERC PDF (Unofficial) 03/20/2008 

I 

qm 

I 

! 

411 

Q 

g 

g 

I 

PURCIIASE ANI) SAI.E A(;REFMENT 

I'his Purchase and Sale Agreement (this "'Agreement") dated as of Jant,ary 1~. 2008 (the 
"'Execution Date"} is made and entered into by and among Rcdbud Energy I, I.[.C. Rcdbud 
Fncrgy 11. LLC and Redbud Energy 111, LI.C (each. a "Seller" and collectively, the "'Sellers") 
and Oklahoma Gas and Electric Company, an Oklahoma corporation {"Purchaser"). 

RECITALS 

WIIEREAS, thc Sellers cnllccti,.cly ov, n 100% of the partnership interests (the 
"'lntcrcsts") m Redbud Energy I.P, a Delaware limited partnership (the "'Company"}: 

WIIF.REAS. the Company ov, ns a nominal 1.230 MW gas-fired, combined-cycle power 
generation facility located in Luther. Oklahoma (the F c l tv  ") 

WItER EAS, Purchaser is the owner and operator of electric gcncration, transmission and 
distribution facilities through which it is engaged in the business of generating transmitting and 
selling electric energy to thc general public and at wholesale: 

WI1EREAS. Oklahoma Municipal Power Authority ("OMPA") is the ov.'ner of joint 
o'.~,ncrship interests in electric generation facilities operated by other entities and the owner and 
operator of electric generation facilities through which OMPA is cngagcd in the busincss of 
generating, tran.,,mitting and selling electric energy to OMPA's member municipalities; 

WIIEP, EAS, Grand River Dana Authority ("GRDA") is the owner and operator of electric 
generation and transmission facilities through which GRI)A is engaged in the business of 
generating, transmitting and selling electric energy to municipalities, electric coopcrativcs and 
industries: 

WIIEREAS. Sellers desire to sell to Purchaser, and Purchaser desires to purchase from 
Sellers, their Interests in the Company, as provided in this Agreement: and 

WIlEREAS, Purchaser intends to, promptly after the Closing, dissolve the Company 
pursuant to Subchapter VIII of the Delaware Revised Uniform Limited Partnership Act. and sell 
undivided interests of all the assets of the Facility to OMPA and GRDA pursuant to the Asset 
Purchase Agreement. such that Purchaser, OMPA and GRDA will own the Facility as tenants in 
common at the percentage of fifty-one percent (51%), thirteen percent (13°/,,) and thirty-six 
percent (36%) respectively. 

NOW, THEREFORE, in consideration of the foregoing and the mutual promises made in 
this Agreement and of the mutual benefits to be derived from such promises, and for other good 
and valuable consideration, the receipt and sufficiency of which is acknowledged, the Parties to 
this Agreement, intending to be legally bound, agrcc as follows: 

I 
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ARTICLE I 
DEFINITIONS AND CONSTRUCTION 

Section 1.01 Definitions. For purposes of this Agreement, the tbllo;ving totals shall 
have the respective meanings set tbrth below: 

"'1933 Act" has the mcaning set tinlh in Section 5.1)7. 

"'Adjusted Current Asscts" means all "'accounts receivable" and "'prepaid expenses and 
other current assets", plus all the Variable Milestone Payments made by the ( 'ompany during the 
Interim Pcric~l: but for the avoidance of doubt, only including the Variable Milcstone Payments 
during the Interim Period and excluding the LTSA balance as of the Execution Date. each 
determined in a manner consistent with the September 30, 2007 balancc sheet of the Company 
and in accordance v. ith GAAP, consistently applied. 

Adiustcd Current Liabilities" means all "current liabilities", determined in a manner 
consistent with the September 30. 2007 balance sheet and in accordance with GAAP, 
consistently applied, but excluding "'accounts payable-intcrcompany" which shall be zero as of 
the Closing Date. 

Adlust~d Net Working Capital" means Adjusted Current Assets minus Adjusted Current 
I.iahilities, determined as of 11:59 pm on the day prior to the Closing Date. 

"Aft~cted Employee" has the meaning set forth in Section 6.09. 

"Al'llliate'" means any Person that directly, or indirectly through one or more 
intermediaries, controls, is controlled by or is under common control with the Person spccitied. 
For purposes of this definition, control of a Person means the power, direct or indirect, to direct 
or cause the direction of the management and policies of such Person whether through ownership 
of voting securilies or ownership interests, by contract or otherwise, and specitically v.'ith respect 
to a corporation, partnership, trust or limited liability company, means direct or indirect 
ownership of more than fifty percent (50%) of the voting securities in such corporation or of the 
voting interest in a partnership or limited liability company or of the beneficial interests in a 
trust. 

"'A__grecment'" has the meaning set forth in the introductory paragraph to this Agreement. 

"'Allocation Schedule" has the mean'ng set forth in Section 2.08. 

"'Asset Purchase Agreement" means an agreement among Purchaser, OMPA and GRDA, 
substantially in the fi)rm attached hereto as Exhibit A, which shall not be amended or veaived 
without Seller's prior written consent, which consent shall not be unreasonably v,'ithheld. 

"'Balance Shcet Date" has the meaning set forth in Section 4.17(a). 

"Base Purchase Price" has the meaning set forth in Section 2.02(a). 

g 

- 2 -  
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"'Benefit Plan" means: (a) each "'employee benefit plan," as such term is defined in 
Section 3(3) of ERISA, (b) each stock bonus, stock ownership, stock option, stock purchase, 
stock appreciation rights, phantom stock, or other equity plan (whether qualified or 
nonqt,alificd), (c) each bonus, deferred compensation or incentive compensation plan, and 
(d) any other employee benefit plan. program, agreement or arrangement of any kind (including, 
any employmcn:, consulting, retention, change in control or severance plan. policy, arrangement 
or agreement), in each case covering either current or l'om~er employees, directors or consuhants 
of the Company or current or former employees, directors or consuhants of the Operator who arc 
or v,'crc employed at or providing services in respect of lhc Facility: provided, that such term 
shall not include (1)routine employment policies and procedures, including v.'agc, vacation, 
holiday, and sick or other leave policies, (2) workers compensation insurance, and (3) directors 
and officers liabdity insurance. 

"Business Day" means a day other than Saturday, Sunday or any day on which hanks 
located in the City of Ne;v York are authorized or ubligatcd to close. 

"'Change of Law" means the adoption, implementation, promulgation, repeal. 
modification or reinterpretation of any l,aw, order, protocol, practice or measure of or by any 
(iovernmcntal Authority which occurs subsequent tu the Execution Date. 

"Charier Documents" means v,'ith respect to any Person, the celxil]catc or articles of  
incorporation, organization or tbrmation and by-laws, the limited partnership agreement, the 
partnership agreement or the operating or limited liability company agreement, cquityholdcr 
agreements and, or other organizational and governance documents o f  such Person, including 
those that are required to bc registered or kept in the place of incorporation, organization or 
fonnation of such Person and which establish the legal personality of such Person. 

"'Claim" means any demand, claim, action, legal proceeding (v,hether at law or in equity) 
or arbitration. 

"'Closing" has the meaning set tbrth in Section 2.03. 

"'('losing Date" means the date on which the Closing occurs. 

"(:ode" means the Internal Revenue Code of 1986. 

"Commonly Controlled Entity" means any trade or business, whether or not incorporated, 
that, together with the Company, would be a "'single employer" within the meaning of Section 
414(b), (c), (m) or (o) of the Code. 

"Comoa~'"  has the meaning set forth in the recitals. 

"Consent Order" means that certain Consent Order dated July 23, 2007, issued in Case 
No. 07-254 to Rcdbud Energy LP by the Oklahoma Department of Environmental QualiD', Air 
Quality Divisior. 
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"Ctmtract" means any written contract, lease, license, cxidencc of indebtedness. 
mortgage, indenture, purchase ordcr, binding bid, letter of credit, security agreement or other 
,.,. rittcn and legally binding arrangement. 

"'CrccFtt Aurccmcnts" shall mean (I)  the SI,040,O00,000 First I,icn Credit and Guaranty 
Agreement. dated March 8, 2007, among Kclson Finance I,t,(.'. Kclson Encrgy Inc.. the 
Subsidiary Guarantors (as defined therein). Dcutsche Bank Trust Company Americas, Merrill 
Lynch Capital Corporation. and othcr lender partics thcreto, and (2) the S470,OOO,000 Second 
Lien Credit and Guaranty Agreement. dated March 8, 2007. among the same parties. 

"l)ebt'" of any specified Person means: (a) any and all liabilities and obligatimls of any 
I'crson (i) tbr borrowed money (including the currcnt portion thcrcot), (ii) under or rclatcd to any 
reimbursement obligation relating to a letter of credit, bankers" acceptance or note purchase 
facility, (i i i)evidenced by a bond. note. debenture or similar instrumcnt (including a purchase 
money obligation), liv) for the payment of money rclating to a Icase or instrumcnt that is 
required to bc classified as a capitalizcd, financc lease obligation in accordance v.,ith GAAP. 
iv) for all or tiny part of the deferred purchase price of property or sen'ices (other than trade 
payables), and (vi) under or rclated to any agreement that is an interest rate swap agreement. 
basis swap, lbrward rate agreement, commodity swap, commodity option, equity or equity index 
swap or option, bond option, interest rate option, lbrw'ard lbreign exchange agreement, rate cap, 
collar or floor agreement, currency swap agreement, cross-currency rate swap agreement. 
currency option or other similar agreement (including any option to enter into any of the 
furegoing), and (b) any and all liabilities and obligations of others described in the preceding 
clause (a) that such Person has guaranteed or that is recourse to such Person or any of its a,ssels 
or that is othe~vise its legal liability or that is secured in whole or in part by the assets of such 
Person. For purposes of this Agreement, Debt shall include any and all accrued interest, success 
fees. prepayment premiums, make-whole premiums or penalties, and t?es or expenses 
(including, without limitation, attorneys' fees) associated with any Debt. 

"Due l)i.igence Information has the meaning set tbrth in Section 5.10(e). 

"'Environmental Law" means any applicable federal, state or local law, statute, ordinance, 
rule, regulation, permit or order of any Governmental Authority relating to (a) the protection. 
preservation or restoration of the environment (including air, surface water, groundwater, 
drinking water supply, surthce land. subsurthce land, plant and animal life or any other natural 
resource), or (b) the exposure to, or the use, storage, recycling, treatment, generation, 
transportation, processing, handling, labeling, production, release or disposal of Hazardous 
Substances. in each case as in effect at the Execution Date. 

"ERISA'" means the Employee Retirement Income Security Act of 1974. as amended 

"Estimated Purchase Price" has the mean'ng set forth in Section 2.051a). 

"'Execution Date" has the meaning set forth in the introductory, paragraph to this 
Agreement. 

"'Facility" has thc meaning set tbrth in the recitals. 

roll 
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"Federal ~ '" I ov.er Act means the Federal l 'ower Act, as amended. 

"'I"ERC'" means the Federal Finergy Regulator2, Commission, or an,,' successor agency. 

"Final Purchase Price" has the meaning set forth in Scction 2.06. 

"'Financial Statements has the meaning set forth in Section 4.17. 

"()AAP" means generally accepted accounting principles in the United States of 
America. 

"(;o,.ernmental Authority" means any court, tribunal, arbitrator, authority, agency, 
commission, official or other instrumentality of the United States or any state, county, city or 
other political subdivision or similar governing entity, and including any governmental, quasi 
governmental or non-governmental body administering, regulating or having general oversight 
over gas, electricity, power or other markets. 

"'(;RD..V" has the meaning set forth in the recitals. 

"llazardous Substance" means any substance presently listed, defined or classified as a 
pollutant, contaminant, hazardous substance, toxic substance, hazardous waste, solid waste or 
special waste under any applicable [!nvironmental Law, including, v, ithout limitation, asbestos, 
mold, petrolcm'n or any fraction of petroleum, polychlorinated biphcnyls, or t, rca fomlaldchyde 
foam insulation. 

"IISR Act" means the llart-Seott Rndino Antitrust hnprovements Act of 1976, as 
amended. 

"Indemnified Party" has the meaning set forth in Section 9.05. 

"Indemnifying Part5," has the meaning set tbnh in Section 9.05. 

"'Independent Accounting Firm" means a nationally recognized accounting finn that is 
not the principal accounting finn of either Purchaser or any Seller, as agreed to betv,'een the 
Parties. 

"'Intellectual Property" has the meaning set lbrth in Section 4.13. 

"Interest Rate" means the prime per annum rate of interest as published from time to time 
by The Wall Street Journal. 

"Interests" has the meaning set tbrth in the recitals. 

"'Interim Peri(uJ" means the period of time from the Execution Date until the Closing 
Date or termination of this Agreement. 

"Knowlcdge'" means. (i) in the case of Sellers or the Company, the actual knowledge (as 
opposed to an3,' constructive or imputed knov, lcdge) of the individuals listed on Schedule I-I, 
after reasonable inqui~', and (ii) in the case of Purchaser. the actual knowledge (as opposed to 

alB 
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any constructi,.,~ or imputcd knowledge) of the individuals listed on Schedule 1-2, after 
reasonable inquiry. 

"I.aws" means all laws, statutes, rules, regulations, ordinances and other pronouncements 
having the cft~'c': of law of an3,' Governmental Authority. 

"Lien" means any security interest, pledge, mortgage, lien. charge, cnctnnbrance, 
conditional sale agrccmcnt, title retention contract, right of first refusal, option to purchase, 
proxy, voting Irust or voting agreement or an',' similar mterest. 

"'Losscs'" ntcans any and all judgments, losses, liabilities, amounts paid in settlement+ 
darnages, tines, penalties, deficiencies, losses and expenses (including interest, court costs. 
reasonable fccs o f  attorneys, accountants and other experts or other reasonable expenses o f  

litigation or other proceedings or of any ('laim, dcfauh or assessment). 

" H ' S A "  means that certain l.ong-'l'erm Parts and Ser',,'ice Agreement. dated Jammry 29, 
2001, between the Company and General Electric International, Inc., as amended. 

"'Material Adverse Effect" means any change or event or effect occnrring on or after the 
date hereof that is, individually or in the aggregate, materially adverse to the assets, operations. 
business, properties or tinancial condition of the Facility or the ( 'ompany, taken as a ,,*,hole, in 
each case, except tbr any such change, event or effect rcsuhing fl'om or arising out of(a)  changes 
in cconomic or financial conditions generally or in the industry in which thc Company opcratcs 
(mcluding the electric generating, transmission or distribution industries), whether national, 
regional or local. (b) changes in international, national, regional, state or local wholcsale or retail 
markets for electric power or fuel supply or transportation or related products, including those 
duc to actions by competitors, (c) changes in general regulatory or political conditions, including 
any acts of war or terrorist activities, (d) changes in the North American, national, regional, state 
or local electric transmission or distribution systems, (e) strikes, work stoppages or other labor 
disturbances, (f) increases in the costs of commodities or supplies, including fuel, (g) effects of 
weather or meteorological events, (h) any Change of Law, or any judgments, orders, decrees or 
regulatory, policy that apply generally to all similarly situated Persons in the region in which the 
Facility is located, (i) changes or adverse conditions in the securities markets, including those 
relating to debt financing, (j) the execution or delivery of this Agreement or the consummation of 
the transactions contemplated hereby or the announcement of any of the matters set |brth in this 
clause tj), (k) any adverse change or effect attributable to the announcement, pendency or 
consummation of the transactions contemplated by this Agreement (including but not limited to 
any decrease in customer demand, any reduction in revenues, any disruption in supplier, partner, 
or similar relationships, or any loss of employees) and (1) any actions to be taken pursuant to or 
in accordance with this Agreement. Without limiting the foregoing, it is understood that a forccd 
outage of any one (1) Unit, with an anticipated repair cost of less than $10 million (above any 
applicable insurance proceeds in connection with such outage), shall not bc a Material Adverse 
Effect for purposes of this Agreement. 

"Material Contracts" has the meaning set forth in Section 4.06(a). 

"OCC" r3eans the Oklahoma Corporation Commission. 
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"'QMPA " has the meaning set thrill in the recitals. 

"'Oocratnr" mcans North American Energy Services. Inc. 

"Ordinat3:' Course" means the ordinary and normal course of the ( 'ompany's  conduct of 
business consistent with past practice employed by the ('ompany. 

"()````'ned Real p ~ "  has the meaning set forth in Section 4.07(a). 

"'Party" or "'Parties" means Purchaser, on the nnc hand, and Sellers, on the other hand; 
provided, ho~t ever, that ',',hen the context dictates, such terms shall include the Company. 

"Permits" has the meaning set rbrth in Section 4.05(b). 

"Pemlittcd Liens" means (a) mechanic's, matcrialmcn's, workmen's, repairmen's and 
similar Liens arising in the Ordinary Course with rcspect to any amounts not yet duc and payable 
or which (x) arc being contested in good t~aith through appropriate proceedings or (y) ha``e been 
bonded, (b) Liens lor Taxes not yet due and payablc or which are being contested in good thith 
through appropriate proceedings, (c) purchase money l.icns and Liens securing rental payments 
under capital lease arrangements, (d) pledges or deposits undcr workers" compensation 
legislation, unemployment insurance La````s or similar l.aws. (e) good faith deposits in connection 
with bids, tenders or contracts, including rcnt security deposits, (t) pledges or deposits to secure 
public or statutory obligations or appeal bonds, (g) in the case of real property, such state of facts 
as an accurate survey would shnw and recorded cascmcnts, covenants and other restrictions 
``vhich do not materially impair the current or future use or occupancy of the property subiect 
thereto as currently used and occupied, (h) Liens arising by operation nf applicable 1..aw securing 
amounts not yet duc and payable arising in the Ordinary Course, (i) Liens and other matters 
discloscd on Schedule 1.01x hercto and (j) such imperfections of titlc, casements, encumbrances, 
restrictions or other Liens that, individually or in the aggrcgate, do not materially affect the 
current or future value or use of the Company's assets in a manner consistent with past practice. 

"Person" means any natural person, corporatinn, general partnership, limited partnership, 
limited liability company, proprietorship, other business organization, trust, union, association or 
Governmental Authority. 

"'Prudcnt Operator Practices" means, with respect to the Facility, any of the practices, 
methods and acts generally engaged in or approved by a significant portion of the independent 
electric power generation industry, during the relevant time period that, in the exercise of 
reasonable judgment in light of the applicable manufacturer's recommendations and the facts 
known or that leasonably should have been known at the time the decision was made, would 
reasonably have been expected to accomplish the desired result at a reasonable cost consistent 
with good business practices, reliability, safety and expedition. Prudent Operator Practices are 
intended to consist of practices, methods or acts generally accepted in the region where the 
Facility, is located, and are not intended to be limited to optimum practices, methods or acts to 
the exclusion of all others. 

"Purchaser" has the meaning set forth m the introductory paragraph to this Agreement. 
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'Purch ls:r Go'.crnmen al Approvals has the meaning set forth in Section 5.03(c). 

"'Purchas,:r s Pos -Closing Adjustment' has the meaning set forth in Section 2.06(a). 

"Representatives" means the officers, directors, managers, emp}uy'ecs, counsel. 
accountants, financial advisers or consuhants of a Person. 

"Schedule" or "Schedules" means one or more of the disclosure schedules attached 
hereto. 

"'Schedule of Asscts and Liabilities" means the schedule of assets and liabilities attached 
hereto as Schedule I-3. 

"'Seller" and "Sellers" have tile mcaning set tbrth in the recitals. 

"Seller Governmental Appro,.als" has the meaning set tbrth in Scction 3.03(c). 

"'Sellers' Marks" has the meaning set forth in Section 6.11. 

"Seller's Perce ltatr, e' means the Seller's percentage set forth opposite each Seller's name 
on Schedule 2.01 to this Agreement. 

"Subsidiary." means, with respect to any Person, any corporation or other organization. 
x~hether incorporated or unincorporated, of which such I'erson or any Subsidiaries of such 
Person owns, directly or indirectly, more than fifty percent (50%) of  the stock or other equity 
interest, or controls morc than fifty percent (50%) of the voting power entitled (x) to vote on the 
election of members to the board of  directors or similar governing body or (y) to manage the 
business of such Person. 

"Tax" or "Taxes" means any income, profits, franchise, withholding, ad valorcm, 
personal property (tangible and intangible), real property, employment, payroll, sales and use, 
social security, disability, occupation, property, severance, excise and other taxes, including any 
interest, penahy or addition thereto. 

"'Tax Proceeding" has the meaning set forth in Section 6.03(b). 

"'Tax Returns" means any return, report or similar statement required to be filed with 
respect to any Taxes, including any information return, claim for retund, amended return and 
declaration of estimated Tax. 

"'Taxing Authority" means, with respect to any Tax, the governmental entity or political 
subdivision thereof that imposes such Tax, and the agency (if  any) charged with the collection of 
such Tax for such entity or subdivision. 

" 'rcrmim tion Datt: has the meaning set forth in Section 8.01(b)(i). 

I 
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"'Transfer Taxes" means all transfer, sales, use. goods and services, "..ahlc added. 
documcntar 7, stamp duty. gross receipts, excise, and conveyance Taxes and other similar Taxes, 
duties, l'ces or charges. 

"'t 'naudited Balance Sheet" has the meaning set forth in Section 4.17(a). 

" t ln i f  ' tueans any one ( 1 ) of the four (4) power trains at the Facility. each power train 
being comprised of a single (iE 7FA (}as Turbine, Foster Wheeler llcat Recovery Steam 
Generator and A1,STOM Steam (.ienerator. 

"'V___ariable .Milestone Pz'~ments' means the cash portion of those payments described in 
Sections 8.4.5 (b), (d) and (e) of the LTSA tScction 8.4.5 is contained in Atnendn3cnt 3 to the 
LTSA, dated as ol+July 27+ 2007). 

,";cotton 1.02 Construction. 

(a) All Article, Section, Subsection, Schedule and Exhibit references used in 
this Agreement are to Articles, Sections. Subsections. Schedules and Exhibits to this Agreement 
unless otherwise specified. The Exhibits and Schedules anached tn this Agreement constitute a 
part of this Agreement and are incorporated herein for all purposes. 

(b) l f  a term is defined as one part of speech (such as a noun), it shall have ;1 
corresponding meaning when used as another part of speech (such as a verb), t,Wnless the context 
or" this Agreement clearly requires otherwise, words importing the masculine gender shall 
include the feminine and neutral genders and vice versa. The words "includes" or "including" 
shall mean "'includes without limitation'" or "'including without limitation." the words "'hereof" 
"hereby,'" "'herein," "'heret.nder'" and similar terms in this Agreement shall refer to this 
Agreement as a whole and not any particular Section or Article in which such words appear and 
any reference to a Law shall include any anaendmcnt thereof or any successor thereto and an)' 
rules and regulations promulgated thereunder. Currency amounts referenced herein are in U.S. 
Dollars. 

(c) Whenever this Agreement refers to a number of days. such number shall 
refer to calendar days unless Business Days are specified. Whenever any action must be taken 
hereunder on or by a day that is not a Business Day. then such action may be validly taken on or 
by the next day that is a Business Day. 

(d) Sellers may. at their option, include in the Schedules items that are not 
material, and any such inclusion, or any references to dollar amounts, shall not be deemed to be 
an acknowledgment or representation that such items arc material or would cause a Material 
Adverse Effect. to establish any standard of materiality or to define further the meaning of such 
terms for purposes of this Agreement. Information disclosed in each Schedule shall be deemed 
to be disclosed in each other Schedule hereto to the extent the applicability of such infommtion 
on other Schedules is reasonably apparent. 

(e) Each Party acknowledges that it and its attorneys have been given an equal 
opportonity to :~egotiate the terms and conditions of this Agreement and that in the event an 
ambiguity of inlent or interpretation arises, this Agreement shall be construed as if drafted jointly 
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by the Panics and no presumption shall arise fa',oring an',' Party by ',irtue of the authorship of 
any pro,.isions of this Agreement. 

ARTICI .E  11 
PURCIIASE AND SALE AND CI.OSING 

Section 2.01 Purchase and Sale. On the terms and subject to the conditions set forth in 
this Agreement, Purchaser shall purchase from %oilers, and each Seller shall sell to Purchaser, 
such Seller's Percentage of the Intercsts m the Company as set forth opposite such Seller's name 
on Schedule 2.01 hereto, which collectively add up to 100% of the Interests m the ('ompany. 

S e c t i o n  '3 3 _.0,.. Purchase Price. 

(a) "/'he base purchase price to be paid by Purchaser to Sellers shall be (l ' ight 
Hundred Fifty l",~,o Million Dollars) $852,000,000 Hhe "Base Purchase Price"). 

,..0_ shall be (b) All amounts payable to the Sellers under this Section "~ .3 
allocated among the Sellers in accordance with their respective Seller's Percentage. 

(c) The Base Purchase Price shall bc subject to such adjustments as are 
specified in this Section 2.02(c) and as may occur under the provisions of Section 2.06. 

(i) The Base Purchase Price ',','ill be increased or decreased, as the case 
may be, to the extent that the amount of Adjusted Net Working Capital as of the 
Closing is greater or less, respectively, than zero dollars (S0). 

(ii) Purchaser and Sellers agree that, except as othcrx~,ise specifically 
provided in this Agreement, all of the ordinary, and recurring items normally 
incurred by the Company or any of the Sellers relating to the business and 
operation of the Facility. shall be prorated and charged as of  the Closing Date, 
without any duplication cal" payment under any Contract of the Company, with 
Sellers liable to the extent such items relate to any time periods ending on or prior 
to the Closing Date and Purchaser liable to the extent such items relate to periods 
after the Closing (measured in the same units used to compute the item in 
qtJestion and otherwise measured by calendar days); provided, that the Variable 
Milestone Payments made by the Company during the Interim Period shall not be 
prorated; provide~L fi~rther, that the proration provisions hereunder shall be 
without any duplication to the calculation of the Adjusted Net Working Capital. 
In the event that actual figures in connection with such proration are not available 
at the Closing Date, the proration shall be based upon the applicable amounts 
accrued through the (;'losing Date or paid tbr the most recent year or other 
appropriate period for which such amounts paid are available. All prorated 
amounts shall be recalculated and paid to the appropriate Party within thirty (30) 
days after the date that the previously unavailable actual figures become available. 
Sellers and Purchaser shall furnish each other with such documents and other 
records as may be reasonably requested in order to confirm all proration 
c~dculations made pursuant to this Section 2.02(c)(ii). 
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(iii) If at the ( ' losing the value of undeprcciated inventory maintained 
at the Facility is di ffcrent than the amount of undcpreciatcd in,. entory set forth in 
Schedule 2.02(c)(iii) (such Schedule shall be prcparcd by the Sellers in a manner 
consistent with the September 30, 2007 balance sheet of the Company and in 
accordance with GAAP). then a purchase price adjustment shall bc calculated as 
f,)llows: (i) if the undeprcciatcd inventory level at the Closing is at least tv.o 
hundred fifty thousand dollars ($250,000) greater than such inventory balancc as 
c f  September 30, 2007. then payment shall be made ti'om Purchaser to Scllcrs 
r:prescnting the absolute amount of such differcnce over two hundred fifty 
tlousand dollars ($250.000): (ii) if the undcprcciated inventory level at the 
Closing is at Icast tv,'o hundrcd tifty thousand dollars (S250,000) less than such 
i:aventory balance as of September 30. 2007, then payment shall bc made from 
Sellers to Purchaser rcpresenting the absolute amount of such difference under 
two hundred fifty thousand dollars ($250,000). 

Section ;2.03 Closing. The closing of the transactions contemplated by this Agreement 
(the "( ' losing") shall take place at the officcs of Stroock & Strooek & kavan I.I,P. 18(1 Maiden 
l.anc, New York, NY 10038 at 10:00 A.M. local time, on the sccond Business Day alicr the 
conditions to the Closing set forth in Article VII (other than actions to be taken or items to be 
delivered at the Closing) have bccn satisfied or waivcd by the applicablc Party or Par'tics. or on 
such other date and at such other time and place as the Parties mutually agree in writing. All 
actions listed in Section 2.fl4 or Section 2.05 that occur on the Closing Date shall be deemed to 
occur simultaneously at the Closing. Subject to the provisions of Article VIII, l;ailure to 
consummate the purchase and sale provided tbr in this Agreement on the date dctemfined 
pursuant to this Section 2.03 ,sill not result in the termination of this Agreement and will not 
relieve any Party of any obligation under this Agrccmcnt. 

Section 2.04 ( ' losing Deliveries by Sellers to Purchaser. At the ('losing, each Seller 
shall deliver, or shall causc to be delivered, to Purchaser the following: 

(a) an assignment of" the Interests being transferred by such Seller, 
substantially in the form attached hereto as Exhibit B, together with such documents endorsed 
for transfer or executed in blank as are necessary to transfcr the Interests; 

(,9) the certificate described in Section 7.02(c): 

(c) an affidavit dated as of the Closing Date, in the lbrm rcquircd by Treasury 
Regulations Section 1. 1445-2(b)(2) and signed under penalties of pcrjury, stating that such Scllcr 
is not a foreign person (within the meaning of Section 1445 of the Code); 

(d) a guaranty by Kclson Finance LLC of the obligations of Sellers under this 
Agreement substantially in the tbrm attached hereto as Exhibit C; 

(e) books and records of the Company Cat Closing or as soon as reasonably 
practical thercaftcr) regardless of whether held at the Facility or held by an affiliate of the 
Company, including the historical operating data of the Facility as recorded in PI System or other 
data historians, which may be made available at the Facility: 
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It) legal opinion as to the transferability or" the Interests as required under the 
ccrtit'ieates tbr partnership interest in the ( 'ompany issued to the Sellers; and 

(g) evidence satist~actor 5, to Purchaser that all Liens arising under the Credit 
Agreements on the Interests and the assets or properties of the Company have been terminated as 
of the ('losing. 

Section 2.05 Closing Deliveries bv Purchaser to Sellers. At the Closing, Purchaser 
shall deliver, or shall cause to be delivered, to Sellers the lbllowing: 

(a) ,,',ire transfers of immediately available funds (to such account or accounts 
as Sellers shall have designated to Purchaser at least two (21 Business Days prior to the (_'losing 
Date) in an aggregate amount equal to the Base Purchase Price as adiustcd pursuant to Section 
2.02(c). as estimated in gocvd faith by Sellers (the "'Estimated Purchase Price"). Sellers shall 
deliver a calculation of the Estimated Purchase Price in writiug to Purchaser at least two (2) 
Business Days prior to the ( ' losing Date and shall attach to the calculation of the Estimated 
Purchase Price a schedule shnv,'ing the estimated adjustment to the Base Purchase Price pursuant 
to Section 2.02(c): and 

(b) the certificate described in Section 7.03(c). 

Section 2.06 Post-Closing Adjustment. 

(a) As soon as practicable after the (_'losing, but no later than sixty (61)) days 
after the Closing Date, Purchaser shah determine the actual adjustment to the Base Purchase 
Price pursuant to Sectiml 2.02(e). Set[ers and Purchaser shall cooperate and provide each other 
access to their respective books and records (and those of the Company) as are reasonably 
requested in connection with the matters addressed in this Section 2.06. Pt, rchaser shall provide 
Sellers with written notice of such determination, along v,,ith reasonable supporting information 
(the "Purchaser's Post-Closing Adjustment"). 

(b) If Sellers object to any determinations set forth in Purchaser's Post- 
Closing Adjustment, then Sellers shall provide Purchaser written notice thereof v¢ithin ten (I0) 
Business Days ufter receiving Purchaser's Post-Closing Adjustment, together with a reasonably 
detailed explanation of the nature and bases of such objections. If the Purchaser and the Sellers 
are unable to agree on the adjustment to the Base Purchase Price pursuant to Section 2.02(c) 
within thirty (30) days after Purchaser's receipt of Sellers' objection to Purchaser's Post-Closing 
Adjustment, the Purchaser and the Sellers shall refer such dispute to the Independent Accounting 
Firm which firm shall make a final and binding determination as to all such matters in dispute 
relating to adjustment to the Base Purchase Price (and only such matters) on a timely basis and 
promptly shall rotify the Purchaser and the Sellers in writing of its resolution. Such finn shall 
not have the power to modify or amend any term or provision of this Agreement. Each of the 
Purchaser and the Sellers shall bear and pay one-half of the fees and other costs charged by such 
accounting finn. 

(c) If the Base Purchase Price pursuant to Section 2.02{a) adjusted using such 
actual ,.ah, cs las agreed or determined by the Independent Accounting Firm) (the "Final 
PtJrehase Price") is greater than the Estimated Purchase Price, then Purchaser shall pay Sellers 

Q 
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(pro rata based on thcir respective Seller's Percentages) v, ithin five (5) Business Days after such 
actual ,,alues are agreed or determined, by wire transfer of immediately available funds, the 
dil'l;,:rcnce between the Final Purchase Price and the l!stimatcd Purchase Price plus interest 
thereon at the Interest Rate from the ( ' losing Date through and including the date o|" such 
payment. If the Final Purchase Price is less than the Estimated Purchase Price, then each Seller 
shall pay Purchaser within five (5) Business Days after such actual ',alucs are agreed or 
determined, by wire transfer of immediately available funds, an amount equal to the product of 
(i) Seller's Percentage and Oi) the difference between the l-.'stimatcd Purchase Price and the Final 
Purchase Price plus interest thereon at the Interest Ratc from the Closing Date through and 
including the date of such payment. In each case, the recipient Party or Panics, as applicable. 
shall designate zhe account or accounts to which such payments arc to he made at least two 12) 
Business Days prior to the date such payments are duc. 

Section 2.07 ( ' losing Date Cash. On or prior to the ( ' losing Date. Sellers shall bc 
permitted to transfer, to themselves or their dcsignces, all of the Compan)"'s cash and cash 
equivalents, without an),' adjustment to the Purchase Price. 

Section 2.08 Purchase Price Allocation. The purchase pricc represents the amount 
agrccd upon by the Parties for Tax purposes to be thc aggregate value ot" thc assets of  the 
Company. The purchase price shall bc allocated among the assets of the Company in ac~:ordancc 
with Section 1(160 of the ('ode. Sellers shall prepare and deliver to Purchaser an allocation 
schedule setting forth Sellers' determination of the allocation (the "'Allocation Schedule") within 
ninety (90) days after the Execution Date. Purchaser shall have fifteen (15) days to review the 
Allocation Schedule and either notify Sellers that it is in agreement ~ith such Allocation 
Schedule or deliver, in writing, any objections that it may have with respect thereto. If Purchaser 
notifies Sellers that it disagrees with any aspect of the Allocation Schedule, Purchaser and 
Sellers agree to work together in good faith to resolve any such disagreement. If any dispute 
regarding the Allocation Schedule remains unresolved after forty five (45) days tbllov.ing 
Sellers' delivery of such Allocation Schedule to Purchaser, then such disagreement shall be 
immediately submitted to the Independent Accounting Firm, which shall be instructed to resolve 
such disagreement v,'ithin thirty (30) days after such disagreement is submitted to it for resolution 
and shall notif) the Purchaser and the Sellers in writing of its resolution. The Independent 
Accounting Finn's  resolution of the disagreement shall be final and binding on Purchaser and 
Sellers. Purchaser and Sellers shall in all respects and tbr all purposes report, act and file all Tax 
Returns (includmg, but not limited to, IRS Form 8594) in a manner consistent with the agreed 
upon or final Allocation Schedule and neither Purchaser nor Sellers shall take any position 
(whether in Tax Proceedings, Tax Returns, with respect to the transactions under the Asset 
Purchase Agreement (in the case of Purchaser) or otherwise) that is inconsistent with such 
Allocation Schedule unless required to do so by applicable Law. In the event the Purchase Price 
is adjusted pursuant to Section 2.06 or Article IX, Sellers shall promptly prepare and deliver to 
Purchaser an updated Allocation Schedule rctlecting such adjustment, and any Purchaser 
disagreement with such adjustment shall be resolved in the same manner as a disagreement over 
the original Allocation Schedule. If  incurred, any fees and expenses of the Independent 
Accounting Finn shall be borne fit~y percent (50%) by Purchaser and fifty percent (50%) by 
Sellers. 
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ARTICLE I!1 
REPRESENTATIONS AND WARRANTI ES REGARDING SEI.I.ERS 

Each Seller hereby severally represents and warrants to Pt,rchascr that: 

Section 3.01 Organization and Qualification. Such Seller is limited liability company 
duly fi.~rmcd, ',alidly cxisting and in good standing undcr the laws of Delaware. Such Seller is 
duly qualified or licensed to do business in each other jurisdiction where the actions required to 
bc performed by it under this Agreement makcs such qualification or licensing ncccssary, cxcept 
in those jurisdictions where the failure to bc so qualified or licensed v,'ould not. ill the aggregate, 
have a Material Adverse l-fleet. 

Section 3.02 Authority. Such Seller has all requisite company power and authority to 
execute and deliver this Agreement, to perform its obligations hereunder and to consumm~ite the 
transactions contemplated hereby. The execution and delivery by such Seller of this Agreement, 
and thc perfbrmance by such Seller of its obligations hereunder, have bccn duly and validly 
authorized by all necessary limited liability company proceedings on the part of such Seller. 
This Agreemcnt has been duly and validly cxccutcd and delivered by such Seller and constitutes 
the legal, '.alid and binding obligation of" st,oh Seller enforceable against such Seller in 
accordance with its terms, except as the same may bc limited by bankruptcy, insolvency, 
reorganization, arrangement, moratorium or other similar l.av,'s relating to or affecting the rights 
of creditors gcnerally, or by general equitable principles regardless of '.',bother considered in a 
proceeding at law or in equity. 

Section 3.03 No Conflicts; Consents and Approvals. The execution and deli',ery by 
such Seller of this Agreement does not, and the perfornlance by such Seller of its obligations 
under this Agreement and the consummation of the transactions contemplated hereby ,.,.'ill not: 

(a) conflict with or result in a violation or breach of any of the tcrnls, 
conditions or pro, visions of the Charter Documents of such Seller; 

(b) violate or result in a defauh (or give rise to any right of termination, 
cancellation or acceleration) under any Contract to which such Seller is a party, or require any 
notice under any Contract to which such Seller is a party or by which it is bound or to which any 
of  its assets is subject (or result in the imposition of  any Lien (other than a Permitted Lien) upon 
any of the assets of the Facility) except as would not, individually or in the aggregate, have a 
Material Adverse Effect; and 

(c) assuming all required filings, approvals, consents, authorizations and 
notices set tbrth on Schedule 3.03(c) (collectively, the "'Seller Governmental Approvals") have 
been made, obtained or given and except as would not, individually or in the aggregate, have a 
Material Adverse Effect, (i) violate or brcach any Law or writ, judgment, order or decree 
applicable to such Seller (ii) require the consent or approval of any Governmental Authority 
under any applicable Law applicable to such Seller or (iii) require the consent or approval of any 
third party (othe[ than a Governmcntal Authority). 

Section 3.04 Ownership of Interests. Such Seller owns the percentage of the Company 
set lbrth opposit,: such Seller's name on Schedule 2.01 hereto. F]xcept as set forth on Schedule 
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3.04, such Seller owns its interests in the Company directly and free and clear of all Liens other 
than those arising pursuant to this Agreement or applicable securities laws. Any [.ions set lbrth 
on Schedule 3.04 shall he discharged by such Scaler prior to or contemporaneously ~ ith ('losing. 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES  REGARDING THE COMPANY 

The Sellers hereby ointly and severally represent and ,,;arrant to Purchaser with respect 
to the Company that: 

Sectinn ,.1.01 Organization and Qualification. The ( 'ompany is a limited pzirtncrship 
duly lbrmed, validly existing and in good standing under the laws of the State of I)clawarc. The 
Company has the requisite limited partnership power and authority to own, lease and operate its 
assets and properties and to can- 5, on its business as it is now being conducted. The Company is 
qualified to transact business and is in good standing in each jurisdiction in which the properties 
owned, leased or operzited by it or the nature of the business conducted by it makes such 
qualification necessary, except as would not, in the aggregate, have a Material Adverse Effect. 

Section..1.02 No C'ontlicts; Consents and Approvals. The execution and delivery by 
Sellers of this Agreement does not, and the performance by Sellers of their obligations under this 
Agreement and the consummation of the transactions contemplated hereby ",,,'ill not: 

Ca) eontliet with or rcsuh in a violation or breach of any t)f the terms, 
conditions or provisions of the Charter Documents of the Company; 

(b) violate or result in a dethuh (or give rise to any right of tcmlination. 
cancellation or acceleration) under any Contract, or require any notice under any Contract to 
which the Company is a party or by which it is bound or to which any of its assets is subject (or 
rcsuh in the imgosition of any Lien (other than a Permitted Lien) upon any of the assets of the 
Facility) except as would not. individually or in the aggregate, have a Material Adverse Effect; 
and 

(e) assuming all the Seller Governmental Approvals have been made. 
obtained or given and except as would not, individually or in the aggregate, have a Material 
Adverse Eftbct, (i) materially violate or materially breach any Law or writ, judgment, order or 
decree applicable to the Company (ii) require the consent or approval of any Governmental 
Authority under any applicable Law or (iii) require the consent or approval of any third party 
other than a Governmental Authority), except as set |brth in Schedule 4.02(c) hereto. 

Section 4.03 Subsidiaries; No Other Business. The Company does not own equity 
mterests in any Person and has not conducted any business other than activities incidental to its 
ownership and operation of the Facility. 

Sect ion. t04 UIJ!g.ation. Except as disclosed on Schedule 4.04. as of the Execution 
Date there arc no Clairns pending or, threatened in writing, to which the Sellers or the Company 
'.,.ould be a party, befnrc any Governmental Authority or any arbitrator. Except as disclosed on 
Schedule 4.04, there arc no outstanding judicial orders or judgments to which the Company or 
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the Sellers a r e  Stlbjcct or by ',~,hich Sellers. tile Company. the t.'acility or any assets of the Facility 
are bound, except as would not, individually or m the aggregate, have a Material Adverse I- ffcct. 

Suction 4.05 ('ompliancc`,+.ith [.a,,,,s; Permits. 

(zJ) Except (i) as discloscd on Schedule 4.05(a) and (ii) with rcspect to 
Environmental l_,aws (as to which certain representations and warranties arc set tbrth in Section 
4.10) and laws relating to Taxes (as to which certain representations and waminties arc set Ibrth 
in Section 4.12), the f 'ompany is not. and tile operation of the Facility is not, in violation or" an,,' 
Law, including prior violations which have not been cured, cxccpt as would not. individually or 
in the aggregate, have a Material Adverse Effect. 

(b) Schedulc 4.05(b)(i) sets tbrth the pemlits, licenses, franchises, variances, 
exemptions, orders and other authorizations, consents and approvals from (io`,crnmcntal 
Authorities ("Pe'-mits"). which relate to the operation of the Facility or any assets that arc used or 
held by the Sellers or any of its Affiliates in connection v, ith operation of the Facility, and the 
holder thereot, except as disclosed un Schedule 4.05(b)(ii), the Company holds anti is in 
compliance with. ,'Ill Pernaits currently required to be held by the Company tinder applicable Law 
for the operation of its business, and is not in material violation of the terms of any Permits, and 
there is no pending go'.'cmmemal proceeding or any threat, m writing, by any Governmental 
Authority to cancel, modify, or fail to renew any such Permit. except as would not. in any such 
case, individually or m the aggregate, have a Material Adverse Effect. 

Section 4.06 Contracts. 

(a) Excluding Contracts with respect to which the Company ',viii not be bound 
or have liability after the Closing, Schedule4.06(a) sets forth a list as of the date of this 
Agreement of all Contracts requiring payments, either individually or in the aggregate, in excess 
of two hundred fifty thousand dollars ($250,000) per annum (collectively, the "'Material 
Contracts"). 

(b) The Company has provided Purchaser with copies or, or acccss to, true 
and complete copies of all Material Contracts. 

(c) Except as set tbrth on Schedule 4.06(c) hereto, each Material Contract is a 
legal, valid and binding obligation of the Company and, to the Knowledge of Sellers, the other 
parties thereto, entbrceable against Sellers or the Company and, to the Knowledge of Sellers, the 
other parties thereto in all material respects in accordance with their respective terms, except as 
the same may be limited by applicable bankruptcy, insolvcncy, reorganization, moratorium or 
similar laws affecting the entbrccment of creditors' rights generally and general cquitable 
principles rcgardless of whether considered in a proceeding at law or in cquity. 

(d) Neither the Company nor, to Sellers" Knowledge, any other party is in 
default in the performance or observance of any material term or material provision ot: and no 
event has occuned which, with lapse of time or action by a third party, would result in such a 
default under any Material Contract to which the Company is a party or by which it is bound or 
to which its assets or property is subject. 
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Section 4.07 .Assets. 

(a) Real Properly. 

(i) Schcdulc 4.07ta)(i) her(to describes all rcal property uwncd in 
whole or in part (and states the o'ancrship percentage of any partially o',~ ned real 
property) by Sellers or its Affiliates and t, scd in connection ;vith the operation of 
the Fz, cility as of thc Execution I)atc (the "Owned Real Prnpcrty"), other than real 
property owned or leased by Sellers' Affiliates and used lbr remotc operatkm of 
the Facility. 

(ii) There is no real property other than the Owned Real Property 
owned, leas(d, used or occupied by thc Company in connection v, ith the 
owncrship and operation of the Facility. The Company has made available to 
Purchaser, to the extent within the Company's possession or control, a copy of all 
c,:rtificatcs of occupancy for the O;vncd Real Property and a copy of any ,,ariancc 
granted with respect to the Owned Real Property pursuant to applicable /oning 
laws or ordinances, all of which documents are truc and complete copies thereof. 
q'hc ( 'ompany has provided or made available to Purchaser all material existing 
sarveys or topographic maps for the Owncd Real Property and title policies in the 
f 'ompany's  possession or control. Other than Permitted Liens and except as 
described on Schedule 4.07ta)(ii) hcreto, to Sellcrs' Knovdcdge there is no Licn, 
casement, r ight-of  way agreement, license, sublease, occupancy agreement, or 
like instrument burdening the O;vned Real Property, v,'hich is unrecordcd. The 
Company has not received any written condcnmation notice from any 
Governmental Agency v,'ith respect to the Ov,,ncd Real Property v,'hieh could 
reasonably be expected to have :, M~,tcrial Advcrsc Effect. Fhc Owned Real 
Properly complics with all applicable casemcnts, covenants and similar 
restrictions except as would not, individually or in the aggrcgate, have a Material 
Adverse Effect. 

(b) Other Propertv. 

(i) The Company has good title to the non-real ,.:state assets it owns 
and purports to own, free and clear of all Liens other than Permitted Liens and as 
set lbrth on Schedule 4.07(b)(i). 

(ii) Except as set forth in Schedule 4.07(b)(ii), all such assets arc 
lncatcd on the Owned Real Property. 

Section 4.08 Employee Benefit Plans. 

(a) Neither the Company nor any Commonly Controlled Entity has, prior to 
the ( ' losing Date, (i) incurred any liability under ERISA, or (ii) failcd to satisl~,, thc minimum 
funding requirements of Section 302 of ERISA or Section 412 of the Code (including with 
respect to installments). All contributions or payments required to be made by any Commonly 
('ontrollcd Entity or Affiliate of the ( 'ompany with respect to any Benefit Plan have been timely 

made. 
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(bl l 'he Company neither maintains nor contributes to or has ever maintained 
or contributed to. or been required to contribute to. any Benefit Plan, including without limitation 
any Benefit Plan which is subject to Title 1V of ERISA or a muhiemploycr phm within the 
rncaning of Section 3(37) of t~R1SA. 

(c) None of the Company nor an',' Commonly ('ontrollcd Entity or any other 
Person has taken any action, failed to take any action or otherv, ise incurred any liability with 
respect to any Benefit Plan or any other employee benefit plan sub.leer to ERISA thai is or v~as 
maintained or contributed to. or required to bc contributed to. by the ( 'ompany or any Commonly 
('ontrollcd Fntily that may subject Purchaser or its Affiliates (tbllowing the Closing) to any 
liability, includirlg, without limitation, to any Tax or penalty under I',RISA or the (_'ode. 

(d) No Owned Real Property is and no non-real estate assets the ( 'ompany 
owns or purports to own are subject to a Lien under I-RISA or under Section 412 of the Code. 

Section 4.09 l,abor and l.:mploymcnt Matters. 

(a) Except as set Ibrth in Schedule 4.09, as of the Execution Date there arc no 
(a) collective bargaining agreements or other labor agreements relating to the Company or 
covering any cnlploycc to which the Company is a party or by which it is bound, (b) material 
t, nfair labor practice complaints or charges against the Company, pending or. to Sellers' 
Knowledge, threatened before the National Labor Relations Board or any state or local agency 
~,. ith respect to the operation of the Company, (c) pending or, to Sellers' Knowledge, threatened 
labor strikcs or other material labor troubles affecting the Company. or (d) material labor 
grievances or arbitrations pending against the Company. 

(17) Since September 20, 2005, the Company has not had an,,' employees. 

Section 4.10 Environmental Matters. Except ¢is disclosed on Schedule 4.10 and except 
as would not have a Material Adverse Effect: (a) the Company and the Facility arc in 
compliance with all applicable Environmental Laws, (b) there ~ire no suits, notices, demands, 
claims, hearings or proceedings pending or to Sellers' Knowledge threatened in writing against 
the Company relating to any violation, or alleged violation, of any Environmental Law, (c) to 
Sellers" Knowledge, no Itazardous Substance has been disposed of or released at the Facility, (d) 
the Company has not disposed ot, released or transported, or arranged for the disposal, release, 
or transportation of, any Hazardous Substance related to the operation of the Facility in a manner 
giving rise to any liability or obligation to report, investigate or cleanup under any applicable 
Environmental [,aw, (e) the Company is not subject to any corrective actions or remedial 
obligations relating to any settlement, court order, administrative order, or judgment asserted or 
arising under any Environmental Law and (f) the Company has provided or made available to 
Purchaser all Phase I and Phase II environmental reports prepared in connection with the Facility 
and the Owned Real Property since September 20, 2005. Notwithstanding any other provision of 
this Agreement to the contrary, this Section 4.10 contains the sole and exclusive representations 
and warranties of the Company with regard to Environmental Laws and environmental matters. 

Section 4.11 Insurance. At the date hereot; the ( 'ompany and its businesses and or 
properties arc insured under the insurance policies listed on Schcdt.lc 4. I l(i). The Company has 
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made a,.ailablc to Purchaser accurate and complcte copies of the insurance policies listed on 
Schedule 4.11(i~. From Janua~' I. 2007 to the Execution Date, the ( 'ompany has not made any 
claim under an,,, of the insurance policies, or to Sellers" Knowledge suffered any losses that 
could give rise to any such claims, tbr an amount in excess of $100,000 except as set forth on 
Schcdt, le 4.1 l(i:] hereto. To the Company's Knov,'lcdgc, neither the Company nor its Affiliate 
has tailed to gi~ c, in a timely manner, any material notice required under any of thc insurance 
policies to preserve its rights thereunder with respect to the O',~ncd Real Property and all uther 
matcrial assets ol 'thc Facility. 

Section 4.12 Taxes. 

(a) Except as set tbrth in Schedule 4.12(a). all material Fax Returns required 
to bc filed by the Company have bccn timely filed (taking into accot,nt any cxtcnsiuns properly 
obtained) and all Taxes shown to bc due and payable by thc ( 'ompany on such Tax Rctt, ms have 
been paid or a reserve tbr thc amount of such "Fax has been established, which rescr,,,e shall have 
been rcllectcd on the Financial Statements. 

(o) Except as set forth in Schedule 4.12(b), (i) there is no material action, suit, 
proceeding, audit, writtcn claim or assessment pending or proposed against the (_'ompany with 
respect to Taxes or with respect to any "Fax Return t]tcd by the ('ompany. (ii)there arc no 
waivers or extensions of any applicable statute of limitations for the asscssmcnt or collection of 
Taxes of thc Company v,'hich remain in effect, (iii) there are no material Liens tbr Taxes upon 
the assets of thc Company, other than l'ermittcd Licns: and (iv) the Company has withbcld and 
paid to the proper Taxing Authority all Taxes that it was required to withhold and pay over. 

(,.:) The ( 'ompany has becn a disregarded entity for federal and Oklahoma 
state income tax purposes since Scptcmbcr 20. 2005, and to Sellers" Knov,,ledgc since inception. 

Section,l. 13 Intellectual Property. Schedule 4.13 sets tbrth all material patent, 
registered trademark, service mark, trade name and registered copyright {collectively, the 
"Intellectual Properly") owned by the Company or owned by the Operator and used by the 
Company, and all material licenses and other rights to use intellectual property of others used by 
the Company or tile Operator in the operation of the l:acility. The Company has not received 
from any third party any claim in writing that the Company is infringing the Intellectual Property 
of such third party, except in any such case as would not have a Material Adverse Effect. 

Section,l.14 PUH('A. The Company meets the requirements for, and has been 
determined by FERC to be, an "Exempt Wholesalc Gcnerator" within the meaning of the Public 
Utility Ilolding Company Act of 2005. 

Section4.15 Brokers. The Company has no liability or obligation to pay fees or 
commissions to any broker, finder or agent with respect to the transactions contemplated by this 
Agreement tbr which Purchaser or its Affiliates could become liable or obligated. 

Section 4.16 Capital Structure. The Interests constitute all of the general and limited 
partnership interests in the Company. There are no outstanding rights to acquire from the 
Company, or an,,' obligations of the ( 'ompany to issue, any partnership interests in the Company, 
and there are no outstanding obligations of tile Company to repurchase, redeem or othcnvise 
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acquire any partnership interests, except as set ti~rth iu Schedule 4.16. Except as set forth in 
Schedule 4.16, the Company is not a party to any agrcemcut restricting the purchase or transfer 
ot: relating to the voting ot: requiring the registratiun ot: or granting any prccmpti,.e or 
antidilutive rights with respect to. any partnership interests in the Company. The Company does 
not directly or indirectly beneticially own auy sccuritics Ot; or other bcncticial owncrship 
interests in, any other entity. 

Section 4.17 Financial Statements. The ( 'ompany has heretotbrc delivered to Purchaser 
the following financial statements (the "'Financial Statements"): 

(a) the unauditcd Bahmcc Shcct of the Company (the "'t;nauditcd Balance 
Sheet") as of September 30, 2(11)7 (the "'Balance Sheet Date"), the unauditcd Statement of 
lncomc tbr the nine-month period ended Scptcmber 3(1, 2007, aud the unauditcd Statement of 
(_'ash Flows lbr tile nine-month period ended September 30, 2007: and 

(b) the unaudited Balance Sheet of the ( 'ompany as of December 31. 2006. 
the unauditcd Statement of Income for the year ended December 31. 2006. and the unaudited 
Statement or'Cash Flows for tile ),ear ended December 31. 2006. 

(¢) Each of tile Financial Statements is tmauditcd and '.~as prepared from the 
books and rccolds kept by the Company, and fairly prescnts (subject to typical, recurring year- 
end adjustments and the absence of footnotes) the tinancial position of the Company as of such 
dates, and the results of the Company's operations and the Company's cash llov.'s for the periods 
then ended in a,:cordancc with GAAP, consistently applied. Since the Balance Sheet Date, no 
Material Adverse Effect has occurred and is continuing. The Unauditcd Balance Sheet reflects 
all material properties and assets, real, personal or mixed, that are owned by the Company as of 
the Execution r)atc, except for inventory purchased or sold in the Ordinary Course since the 
Balance Sheet Date, other properties and assets (other than capital assets) not in excess of two 
hundred tifty thousand dollars $250,000 (in the aggregate) purchased or sold since thc Balance 
Sheet Date in the Ordinary, Course, capital assets purchased since the Balance Sheet Date in an 
amount not in excess of five hundred thousand dollars 1S500,000) (in the aggregate), and 
purchase commttments disclosed on Schedule 4.18. No financial statements of any Person other 
than the Company are required by GAAP to be included in the Financial Statements. 

Section 4.18 Liabilities. The Company has no Debt or other liabilities or obligations of 
any nature whatsoever, whether absolute, accrued or contingent, including liabilities for Taxes 
accrued but not yet owing, that are, in the aggregate, material except for those (a) reflected or 
rcscr,,'ed on the Unauditcd Balance Sheet. (b) incurred or accrued since the Balance Sheet Date 
in the Ordinary Course in transactions that involve the purchase or sale by the Company of goods 
and services, (c) set forth on Schedule 4.18, or (d) incurred in compliance with Section 6.02. 

Section ,1.19 Change in Circumstance. Except as disclosed on Schedule 4.19, since the 
Balancc Sheet Date, the Company has not taken any of the actions specified in Section 6.02(a). 

Section ,1.20 Schedule of Assets and Liabilities. The Schedulc of Assets and l,iabilities 
is accurate and complete in all material aspects. 
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Section 4.21 l)et'crred ('nsts. As of the Execution Date, the balance in the "deferred 
transmissions costs" account (assuming preparation of a bahmce sheet of the Company as of the 
Execution Date) shall bc zero and all Variable Milestone Payments due under the LTSA ha,,e 
bccn paid. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF PURCIIASER 

Purchaser hereby represents and warrants to each Seller that: 

Section 5.01 Organization and Qualification. Purchaser is a corporation duly fornled. 
validly existing and in good standing under the Lav.s of the State ~t" Oklahoma. Purchaser is 
duly qualified or licensed to do business in each other jurisdiction where the actions required to 
be performed by it hereunder makes such qualification or licensing necessary, except in those 
jurisdictions where the failurc to bc so qualified or licensed would not have a material ad'.erse 
effect on Purchaser's ability to pertbrm its obligations hereunder. 

Section 5.02 Authorit,,'. Purchaser has all requisite cntity power and authority to enter 
into this Agrcerncnt, to perform its obligations hereunder and to consummate the transactions 
contemplated hereby. The execution and delivery by Purchaser of this Agreement and the 
performance by Purchaser of its obligations hereunder have been duly and validly authorized by 
all ncccssaD' entity action on behalf of Purchaser. This Agreement has been duly and ,.alidly 
executed and delivered by Purchaser and constitutes the legal, valid and binding obligation of 
Purchaser cntbrccable against Purchaser in accordance with its terms except as the same may be 
limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar 
l,aws relating to or affecting the rights of creditors generally or by general equitable principles. 

Section 5.03 No Contlicts; Consents and Approvals. The execution and delivery by 
Purchaser of this Agreement does not, and the performance by Purchaser of its obligations under 
this Agreement and the consummation of the transactions contemplated hereby '.,,'ill not: 

(a) contlict with or result in a violation or breach of  any of the terms, 
conditions or provisions of its (.'harler Documents: 

(11) violate or result in a default (or give rise to any right of termination, 
cancellation or acceleration) under any Contract to which Purchaser is a party, except for any 
such violations or defaults (or rights of termination, cancellation or acceleration) which would 
not, in the aggregate, have a material adverse effect on Purchaser's ability to perform its 
obligations hereunder; and 

(c) assuming all required filings, approvals, consents, authorizations and 
notices set tbrth in Schedule 5.03(c) (collcctively, the "'Purchaser Governmental Approvals") 
have been made, obtained or given, (i) violate or breach any Law or writ, judgment, order or 
decree applicable to Purchaser or (ii) require the consent or approval of any Governmental 
Authority under any applicable Law, except where any such violation or breach or the lhilure to 
obtain any such consent or approval would not have a material adverse effect on Purchaser's 
ability to pcrfonn its obligations hereunder. 
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Section :5.04 ~ a t i o n .  There are no Claims pending or, to Purchaser's Knowledge, 
threatened in writing, or, to Purchaser's Knowledge, any investigations ongoing or threatened m 
:~riting against Purchaser belbre any Governmental Authority or any arbitrator, that would, in 
the aggregate, have a material adverse effect on Purchaser's ability Io pcrlbrm its obligations 
hereunder. Purchaser is not subject to any judgment, decree, injunction, rule or order of any 
(;ovemmcntal Authority or any arbitrator that prohibits the consummation of the transactions 
contemplated by this Agreement or would, in the aggregate, have a material adverse effect on 
PtJrchaser's ability tu perfi)m~ its obligations hereunder. 

Section 5.05 Compliance v.'ith Laws. Purchaser is not in violation of any Lax,,', except 
lbr violations that would not. in the aggregate, have a material adverse effect on Purchaser's 
abilit~ to pcrlbrm its obligations hereunder. 

Section 5.06 Brokers. Purchaser does not have any liability or obligation to pay fees or 
commissions to any broker, finder or agent with respect to the transactions contemplated by this 
Agreement for which an),' Seller or its Affiliates could become liable or obligated 

Section 5.07 No Registration tbr Acquisition. hnmcdiately after the Closing. Purchaser 
will consummate the Asset Purchase Agreement and will liquidate the Cornpany. Except as 
contemplated by' the prior sentence, Purchaser is acquiring the Interests lbr its ov.n account 
without the pres, cnt intent to sell, transfer or otherwise distribute the same to any other Person in 
violation of lhc Securities Act of 1933 (the "1933 Act"). Purchaser acknowledges that the 
Interests are not registered pursuant to the 1933 Act and that the Interests may not be transferred, 
except pursuant to an applicable cxeeptiun under the 1933 Act. Purchaser is an "accredited 
investor" as defined under Rule 501 promulgated under the 1933 Act. 

Section 5.08 Financial Resources. Subject to the satisfaction of the condition set forth 
in Section 7.02(g), Purchaser has cash or credit available, and will have cash available at the 
(.'losing, to enable it to purchase the Interests on the terms hereof and otherv,ise perform its 
obligations hereunder. 

Section 5.00 No Knowledge of Breach. Purchaser does not have Knowledge of  any 
breach by Scllcts of an)' of their respective representations and warranties herein. 

Section 5.10 Opportunity for Independent Investigation. Purchaser is an experienced 
and knowledgeable investor in the U.S. power generation and development business. Purchaser 
has conducted its own independent review and analysis of the business, operations, assets, 
liabilities, resuhs of operations, financial condition, technology and prospects of the Company 
and acknowledges that Purchaser has been provided access to personnel, properties, premises 
and records of the Company for such purpose. In entering into this Agreement. Purchaser has 
relied solely upon the representations, warranties and covenants contained herein and upon its 
own investigation and analysis of the Interests, the Company and the business conducted by the 
Company (such investigation and analysis having been pertbrmed by Purchaser or Purchaser's 
Representatives), and Purchaser: 

II)  acknov,'ledges and agrees that it has not been induced by and has not relied 
upon any representations+ warranties or statements, v,'hether oral or written, express or implied. 
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made by an;  Se!lcr or an3.' of its Representatives. Affiliates or agents that arc not expressly set 
forth in this Agrccmcnt; 

(b) acknowledges that, cxccpt as expressl3.' pro'.ided herein, the Sellers do not 
make and ha'.e not made any representations or warranties of any kind, express or implied, 
;~.ritten or oral. as to compliance with l,aw, and/or any requirements for ahcrations or 
improvements to comply ;vith Law, including any representations or warranties pertaining to 
zoning, en,.ironmental or other law: the generators, pipelines or other physical equipment and 
fixtures on the Real Property comprising or associated with the Facility. or any other aspect of 
the economic operations nn such Real Property; the conditions of the soils, water or groundwatcr 
or', or in the vicinity o f  such Real Propcrty: or any other matter bearing on the use, value or 
condltiun of the assets of the Company: 

(c) acknowledges and agrees that none of Sellers. the Compan3.' or any of their 
respective Representatives. Affiliates or agents makcs or has made any representation or 
warranty, either express or implied, as to the accuracy or completeness of any of the infornlation 
provided or made available to Purchaser or its Representatives, shareholders. Affiliates or agents. 
including, without limitation, any intbnnation includcd in the (?onfidcntial Memorandum dated 
Octobcr 2007 and any inlbrmation, document, or material provided or made available, or 
slatcmcnts made, to Purchaser (including its Representatives, shareholders, Affiliates and agents) 
during site o r  ot ' | ' ice visits, in any "data rooms," management presentations or supplemental due 
diligence intbrraation provided to Purchaser (including its Representatives, shareholders, 
Affiliates and agents), in connection with discussions with management or in any other forn~ m 
expectation of  the transactions contemplated by this Agreement (collcctivcly, the "Due l)iligcnce 
Information"); 

(d) acknowledges and agrees that (i) the Due Diligence Information includes 
certain projections, estimates, and other forecasts, and certain business plan infornlation, (ii) 
there are uncertainties inherent in attempting to make such projections, estimates and other 
forecasts and plans and Purchaser is familiar with such uncertainties, and Off) Purchaser is taking 
full responsibility for making its own evaluation of the adequacy and accuracy of all projections, 
estimates and other tbrecasts and plans so furnished to it and any use of or reliance by Purchaser 
on such projections, estimates and other lbrecasts and plans shall be air its sole risk; and 

(c) agrees, to the fullest extent permitted by Law, that none of Sellers, the 
Company or an), of their respective Representatives, Affiliates or agents shall have any liability 
or responsibilit), whatsoever to Purchaser or its Representatives, shareholders, Affiliates or 
agents on any basis (including. without limitation, in contract or tort, under federal or slate 
securities Laws or otherwise) resulting from the furnishing to Purchaser, or from Purchaser's use 
ot~ any Due Diligence Information. 

ARTICLE VI 
COVENANTS 

The Parties hereby covenant and agree as follows: 

Section 6.01 Access of Purchaser. 
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(a) During the Interim Period, Sellers shall cause the Company to (i) provide 
Purchaser and its P, cprcsentativcs with reasonable access during normal business hours to the 
Facility and the officers and management cnlployccs of the Company; and (ii) use commercially 
reasonable efl'o:'ts to provide Purchaser and its Represcnlativcs with reasonable access dtiring 
normal business, hours to the employees of the Operator and to the employees of General Electric 
International, lee. v,'ho arc responsible lbr managing pcrlormancc of the LTSA. in each case in 
such a manner so as not to unreasonably interfere with the business or operations of the 
Company; provided, however, that the Company shall have the right to (y) ha'.e a Rcpresentativc 
present Ibr any communication with cmployecs or officers of the Company or its contractors and 
(z) impose reasonable restrictions and requirements Ibr safety or operational purposes; provi~h'd. 
lurther, that neither Purchaser nor its Representatives shall collect or analyze any environmental 
samples (including building materials, indoor and outdoor air, surl~tcc and ground water, and 
surface and subsurface soils), v, ithout the prior written authorization of Sellers. Notwithstanding 
the foregoing, Sellers and the Company shall not be required to provide any information or allow 
any inspection which they reasonably believe they may not provide to Purchaser or allow by 
reason of appl:cable Law, which constitutes or allows access to information protected by 
attorney'client privilege, or v.'hich Sellers or the Company are required to kccp confidential or 
prevent access It) by reason of contract, agreement or tmderstanding with third parties if  Sellers 
or the Company have used reasonable commercial cffi)rts to obtain the consent of such third 
party to such inspection or disclosure. Notwithstanding anything contained herein, Purchaser 
shall not be permitted to contact any of the Company's vendors, customers (other than OMPA 
and GRDA) or suppliers, or any Governmental Authorities, during thc Interim Period without 
receiving prior written authorization from Sellers, which authorization shall not be unrcasonably 
withheld. Follov, ing the Closing, Sellers shall be entitled to retain copies of all books and 
records relating to their ownership and,'or operation of the Company and its businesses, subiect 
to the terms of the Confidentiali b" Agreement entered into among the Panics dated November O, 
2007. 

(b) I'urchascr shall indemnity', defend and hold harmless Sellers and their 
Representatives from and against any and all l,osscs incurred by Sellers, their Representatives or 
any other Persona arising out of the access rights under this Section 6.01, including any Claims by 
any of Purchaser's Representatives fi~r any injuries or I.osses while present at the Facility. 

Section 6.02 Conduct of Business Pending the Closing. 

(a) During the Interim Period, Sellers shall cause the Company to use 
commercially reasonable efforts to operate and maintain the Facility in the Ordinary Course in 
accordance with Prudent Operator Practices and in material compliance with all applicable Laws. 
Without limiting the foregoing, except as otherwise contemplated by this Agreement or set forth 
in Schedule 6.02(a) or as consented to by Purchaser, which consent shall not be unreasonably 
withheld, condilioncd or delayed, the Company will not, during the Interim Period: 

(i) sell, transfer, convey, encumber or otherwise dispose of an)' assets 
eutside the Ordinary Cot,rse; 

I J  
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(ii) other than trade or account payables incurred in the Ordinary 
Course, recur, create, assume or otherwise becomc liable for any Dcbt other than 
Dcbt that v, ill be discharged at or prior to ( 'losing; 

(iii) fail to maintain its existencc or mcrge or cunsolidatc with any 
olher Person or acquire all or substantially all of the assets of any other Person, 
having a value of more than one hundrcd thousand dollars ($100,000) in any one 
it:stance or five hundred thousand dollars (S500,00t) in the aggregate; 

(i',) issuc or scll any of its equity interests 

(v) 
operations; 

liquidate, dissolve, rcorganizc or othcrv.'ise v,'ind up its business or 

(vi) purchase an3, sccuritics of any Person. except for short-tcma 
i~vcstments or cash equivalents made in the Ordinary ('ourse: 

(vii) amcnd or modify' its Charter Documents in an',' manncr that ' . ' . i l l  
have a material ad'.ersc effect on the Company or Purchaser; 

(viii) effect any rccapitalization, reclassification or like change m its 
capitalization; 

(ix) except in the Ordinary Course, acquire any material asscts: 

(x) engage in any new line of business: 

(xi) make any change in its accounting or Tax reporting principles, 
n:ethods or policies, except as required by (IAAP, or cause the Company to ccasc 
to, be treated as a disrcgardcd entity for federal and Oklahoma statc income tax 
purposes; or 

(xii) agree or commit to do any of  the tbregoing. 

(b) Notwithstanding Section 6.02(a) or any other provision herein, the 
Company may (i) take commercially reasonable actions with respect to emergency situations 
and/or to comply with applicable Law and (ii) at or before Closing, irrevocably transfer out all 
cash to Sellers. 

(c) With respect to any Permits for which the date fi)r filing a renewal 
application will have passed by the Closing Date, Sellers shall, or shall cause the Company to, 
file by the Closing Date all applications necessary to renew such Permits in a timely fashion 
without any material modifications to the terms of such Permits. 

(d) Sellers shall, or shall cause the Company to, use commercially reasonable 
efforts to maintain through the Closing Date all insurance policies in the Ordinary Course 
consistent v.ith Prt, dent Operator Practices. 

a l l  
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(e) For purposes of clarity, nothing contained in this Agreement shall prohibit 
the Company from entering into any contracts on commercially reasonable terms for (it the sale 
of the power or power products of the Facility including, but not limited to, energy, capacity 
and.or ancillary services, or (ii) fucl for the Facility including, but not limited to. natural gas and 
fuel transpurtation, pro,.ided thal any such contracts have a duration of lcss than one ( l )  ycar 
from the l{xecutinn Dale except tor contracts (x) with Purchaser fur up to 51'% of the output of 
the Facili W. (y) with OMPA tbr up to 13'!,, of the output of the Facility, or (z) with GRDA for up 
It) 360~, of the output of the Facility. 

Section 6.03 Tax Matters. 

(2) Tax Rctunls 

(it Tax Reporting. For Tax purposes, Purchaser and Sellers shall treat 
the purchase and sale of the Interests pursuant to this Agreement as the purchase 
and sale of the assets of the Company, and shall report the purchase and sale on 
all Tax Returns as pro',ided in Section 2.08. 

(ii) Seller Tax Returns. Each Seller shall cause to be included in thc 
federal income Tax Returns (and to the extent penmssible statc income Tax 
Returns) that include the income and activities of such Seller all items of income, 
gain, loss. deduction and credit or other items of the Company through the 
Clnsing Date and shall bc rcsponsiblc tbr the timely payment (and cntitled to any 
refund) of all Taxes due with respect to the periods covered by such Tax Returns. 

(iii) Purchaser Tax Rctums. Except as othe~visc provided in Sections 
6.03(c) and (I), Purchaser shall cause to be timely filed all Tax Returns required to 
be filed by the Company after thc Closing Datc, and shall be responsible tbr the 
timely payment of all Taxes shown due thereon. 

(b) C ~ e r a t i o n .  Purchaser and Sellers shall cooperate tully, and shall causc 
their respective Affiliates to cooperate fully, as and to the extent reasonably requested by either 
Party, in connection with the filing of Tax Returns pursuant to this Section 6.03 and any audit, 
litigation or other proceeding (each a "Tax Proceeding") with respect to such Tax Returns. Such 
cooperation shall include the retention and (upon a Party's request) the provision of records and 
intbrmation v, hich are reasonably relevant to any such Tax Proceeding and making employees 
available on a mutually convenient basis to provide additional inlbrmation and explanation of 
any material pr~-,vided hereunder. 

(c) Transfer Taxes. Purchaser shall file all Tax Returns required to be filed to 
report Transfer Taxes imposed on or with respect to the purchase and sale of the Interests 
pursuant to this Agreement. In the event that any Transfer Taxes (but, fur the avoidance of 
doubt, not any Taxcs based on or measured by income) arc deemed to be payable in connection 
with the sale of the Interests, all such Transfer Taxes shall bc borne one-half by Sellers and one- 
half by Purchaser. Accordingly, if Purchaser is required by law to pay any such Transfer Taxes, 
Sellers shall promptly reimburse Purchaser lbr one-half of the amount of such Transfer Taxes 
actually paid by Purchaser: if Scllers are required by law to pay any such Transfer Taxes, 

¢IB 
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Purchaser shall promptly reimburse Sellers for one-half of the amount of such Transfer l 'axes 
actually paid by Sellers. Sellers and Purchaser shall timely tile any Transfer Tax Returns as 
required by la~ and shall notit~,' the other when such lilings have been made. Sellers and 
Purchaser shall ,:oopcratc and consuh with each other prior to filing such Transfer l 'ax Returns 
to ensure that all such Tax Returns arc tiled in a consistent manner. 

(d) Any Tax sharing or similar agreement between the ( 'ompany on the one 
hand and a Seller or an Affiliate of a Seller on the uther hand shall terminate as of the Closing 
Date and no party thereto shall have any rights or obligations thereunder with respect to any past, 
current or future Tax period. 

(e) Sellers shall be responsible for the payment of all ad valorcm real estate 
taxes and assessments assessed against the Owned Real Property and all special assessments 
against the (),,','ned Real Property, for the )'cars prior to the )'ear of the Closing. Ad ,.ah)rcm real 
estate taxes lbr the year of the Closing shall be prorated bctween Sellers and Purchaser. with the 
Sellers being responsible for the period to the date of the Closing. If the actual amount of ad 
valorcm taxes for the year of the Closing cannot be determined at the ('losing, the proration shall 
be based on a reasonable estimate of the taxes for such year as agreed to by the Panics or. failing 
such agreement, the proration shall be made '.'.'hen the actual tax amount is determined tbr the 
year of Closing. 

(t) Sellers shall bc responsible tbr the payment of all ad valorcm taxes and 
assessments assessed against the Company's personal property lbr the years prior to the year of 
the Closing. Ad valorem personal property taxes tbr the year of the [_'losing shall be prorated 
between Sellers and Purchaser. v.'ith the Sellers being responsible tbr the period to the date of the 
(.'losing. If the actual amount of ad valorem taxes for the year of the (?'losing cannot bc 
determined at the Closing, the proration shall be based on a reasonable estimate of the taxes fur 
such year as agreed to by the Panics or, failing such agreement, the proration shall be made 
when the actual tax amount is determined for the year of Closing. 

Section 6.04 Public Announcements. Sellers and Purchaser will consult with each 
other before issuing, and provide each other a reasonable opportunity to review and make 
reasonable comment upon, any press release or making any public statement with respect to this 
Agreement and the transactions contemplated hereby and, except as may be required by 
applicable Law or any listing agreement with a national securities exchange or quotation system, 
'.,,'ill not issue any such press release or make any such public statement prior to such 
consultation. 

Section~:,.05 Expenses and Fees. Except as expressly provided otherwise herein, all 
costs and expenses incurred in connection with this Agreement and the transactions 
contemplated hereby shall be paid by the Party incurring such expenses. 

Section 6.06 Agreement to Cooperate; Regulator5' Approvals. 

(a) Subject to the terms and conditions of this Agreement and applicable Lave, 
each Party shall use its reasonable commercial eflbrts to take, or cause to be taken, all action and 
do. or cause to be done, all things necessary,, proper or advisable to obtain as promptly as 
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reasonably practicable all necessary' or appropriate waivers, consents, approvals or authorizations 
of (io,,emmental Authorities, including v, ithout limitation the OCC, and to satisl~' all other 
conditions required in order to consummate the transactions contcmplated by this Agreemen! 
(and, in such case, to proceed with the consummation of the transactions contemplated by this 
Agreement as cx pcditiously as possible). 

(b) In addition to and without lirnitation of the tbregoing, Purchaser, on the 
one hand, and cach Seller, on the other hand. shall (i) file as soon as practicable, but in no evcnt 
latcr than sixty (61)) days fifllowing the Execution Date, any application, |brm or rcport required 
by FERC or tlac ()CC (in the case of Purchaser), and (ii) file as soon as practicable, but in no 
event later than thirty t30) days fbllowing the Execution Date. any tbrm or report required by 
any other Go'.ermnental Authority relating to antitrust, competition, trade or energy regulation 
matters. Such sixty (60) day period or thirly (30) day period, as the case may bc, shall be 
extended if  the Parties agree that such extension is in the best interests of the Parties. Each of the 
Parties shall req,aest expedited treatment of any such filings. Purchaser and each Seller shall (At 
respond as pron;ptly as practicable to any inquirics or requests received from any (iovcrnmcntal 
Authority tbr additional intbrmatinn or documentation, and (B) nut enter into any agreement 
with any (iovcrnmcnta] Authority to not to consummate the transactions contcmplated by this 
Agreement, except with the prior consent of the other Party (which shall not be unreasonably 
witbheld, delayed or conditioned). Each Party shah (17 promptly notify the other Party of any 
material written communication to that Party from any Governmental Authority and, subject to 
applicable Law. permit the other Party or their counsel to review in advance any proposed 
written communication to any of the foregoing; (II) not agree to participate in any substantive 
mccting or discussion with any Governmental Authority in respect of  any tilings, mvcstigation or 
inquiry concerning this Agreement or the transactions contemplated hereby unless it consults 
• ,~ ith the other Party in advance and, to the extent permitted by such Governmental Authority, 
gives the othcr Party thc opportunity to attend and participate thereat; and (lit) subject to 
applicable I.aw, furnish the other Party with copies of all material correspondence, filings, and 
communications (and memoranda setting forth the substance thereof) between them and their 
Affiliates and their respective Representatives on the one hand, and any Governmental Authority 
or members of their respective staffs on the other hand, with respect to this Agreement and the 
transactions contemplated hereby. Notwithstanding anything in this Agreement to the contrary, 
each Party agrees not to oppose, obstruct or otherwise interfere with in any manner whatsoever 
the efforts of the other Party to obtain clearance or approval required by any Governmental 
Authority or applicable [,aw, in each case, with respect to the transactions contemplated by this 
Agreement. 

(c) Prior to filing any application, form or report required by FERC or the 
OCC with respect to the transactions contemplated by this Agreement, Purchaser and Sellers. as 
the case may be, shall provide each other a copy of such proposed filing tbr their review; 
provided that the Parties shall cooperate in the preparation of, and have the joint right to approve 
any such application, tbrm or report that must be submitted jointly by the Sellers and Purchaser 
prior to filing. 

(d) Except as set forth in Schedule 6.06(d), during the Interim Period. 
Purchaser agrees that except as may be agreed in writing by Sellers or as may bc expressly 
permitted pursuant to this Agreement, it shall not, and shall not permit any of its Subsidiaries or 
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Affiliates to. acquire, develop or construct any electric generation or transmission facility, enter 
into any Contract with respect to any electric generation or transmission facility, or othe~visc 
obtain control o~er any electric generation or transmission lhcility, or make any regulatory filing 
seeking to do ally of the lbrcgoing, in each case xqgch could impact the ability of the Parties to 
secure all required government approvals to consumrnate the transactions hereunder, or take any 
act i ,n v,ith any (iovemrnental Authority relating It) the tbrcgomg, or agree, in ',vriting or 
othc~vise, to do any of the tbrcgoing, in each case which could reasonably be expected to delay 
or prevent the cunsummation of the transactions contemplated hereby or rest.It in the lhilurc to 
satisfy any concition to consummation of the transactions contemplated hereby. Purchaser shall 
bear the filing fee assuciatcd with any filings made pursuant to this Section 6.06. 

Section 0.07 Further Assurances. Subject to the terms and conditions of this 
Agreement, at any time or from time to time after the Closing, at any Party's request and without 
further conside:'ation, the nthcr Parties shall execute and deliver to such Party such other 
instruments of ~,alc, transfer, conveyance, assignment and confimaation, provide such materials 
and intbmmtiozl and take such other actions and execute and deliver such other documents as 
such Party may reasonably request in order to consummate the transactions contemplated by this 
Agreement. 

Section 6.08 Post-Closing Access to Information. After the (.'losing Date. each Seller 
and Purchaser shall grant each other (or their respective designces), and Pt.rchaser shall cat, se the 
Company to grant to each Seller (or its designees), access at all reasonable times to all of the 
information, books and records relating to the ( 'umpany and the Facility in its possession, and 
shall aflbrd such Party the right (at such party's expense) to take extracts therefrum and to make 
copies thereof, to the extent reasonably necessary to implement the provisions of, or tO 
investigate or defend any ( ' laims arising under, this Agreement. 

Section 6.09 Employee and Benefit Matters. 

(a) On Purchaser's request. Sellers shall use commercially reasonable efforts 
to promptly provide to Purchaser. infimnation regarding the employees ernploycd by the 
Operator at the Facility sufficient for Purchaser to have a reasonable basis to determine whether 
Purchaser wishes to offer such employees competitive terms of empluymcnt, subject to any 
limitations imposed by applicable Laws. Prior to the Closing Date Purchaser, or its designee, 
shall interview all employees employed by Operator to perform services at the Facility, v.,ho are 
"'actively at work" as of  the Execution Date (for purposes of  this Section 6.09, an employee is 
not "actively at work" if the employee is receiving long-term disability benefits under any plan 
or program established or maintained by the Operator lbr any reason including the employee 
having represented that he or she is unable to perform any work). Purchaser, or its designee, 
shall have the right, but not the obligation, to offer employment (effective as of  the Closing Date) 
to any, all or none of the employees employed by Operator, at the Facility. Each offer of 
employment shall be made not less than sixty (60) days prior to the Closing Date and on terms 
and conditions detemlined by Purchaser in its sole discretion. Each such employee that accepts 
Purchaser's offer ofemployrncnt shall be retorted to herein as an ("Aflbcted Employee"). 

lb) Nothing in this Section 6.09 or elsewhere in this Agreement is intended to 
confer upon any Affected Employee or other employee of the Operator or any employee of the 
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Company any r~ghts of any kind ,.,.hatsuevcr under or by mason of this Agreement, including, 
'.'.ithout limitation, any rights to or of employment for a specified period or any other tbnn of 
employment scturity. Purchaser shall not assume any obligation or liability tbr employment 
practices or policies maintained by the Operator or the Company or any Affiliate of either with 
respect to emph~yccs thereof Purchaser and its Affiliates shall not assume any Benefit Phm and 
shall have no liability or obligation v, ith respect to the Bcnctit Plans. In addition, Purchaser shall 
have no obligation or liability nor incur any cost or expense with respect to any claims, whether 
arising bclbre, on or after the Closing, by any cmplo)'ce or lbrmcr employee, director or 
consultant of the Operator or of the Company or any Affiliate of either arising by reason of the 
sale or purchase of the Interests in the Company pursuant to this Agreement or by reason of such 
employee or former employee's, director's or consultant's employment or service, or the 
tcrminatinn of his or her employment or scrxice, by or with the Operator or tile ( 'onlpany or an,,' 
Aftiliate of either. Without limiting the generality of the foregoing. Operator shall honor and 
pay all unused vacation, holiday, sickness and personal days accrued prior to the consummation 
of the ( ' losing by the Affected Employees under the policies and practices of the Operator. 

Section t~.lO P, esignation of Members, Manatcers, Officers and Directors. At Closing, 
Sellers shall cause the resignation of all officers and directors or similar persons on any board or 
operating, management or other committee established under the Company ( 'hailer l)oeuments. 

Section t~.ll Use of Certain Names. Within fifteen (15) days following the ('losing, 
Purchaser shall cause the Company to cease using the word "'Kelson'" and any word or 
expression similar thereto or constituting an abbreviation or cxtensiun thereof (the "Sellers' 
Marks"), including eliminating the Sellers' Marks from all assets of  the Company and the 
disposing of an,. unused stationery and literature of the Company, and thereafter. Purchaser shall 
not, and shall cause the Company and the Facility not to, use the Sellers' Marks or any Iogos. 
trademarks, trade names, patents or other Intellectual Property rights belonging to Sellers or any 
of their Affiliates. or which Sellers or any of their Affiliates have the right to use, and Purchaser 
acknowledges that it. its Affiliates, the Company and tile Facility have no rights v.,hatsoever to 
use such Intellectual Property. 

Section 6.12 Support Obligations. At Closing, Purchaser shall effect the full and 
unconditional release of the Sellers and their Affiliates from any credit support obligations 
provided by Sellers or such Affiliates with respect to the Company, the Facility or the operation 
thereof, including the credit support obligations listed on Schedule 6.12. 

Scctiont~.13 Termination of Certain Services, Contracts, Receivables and Payables. 
Notwithstanding anything in this Agreement to the contrary,, during the Interim Period, Sellers 
shall take such actions as may be necessary to terminate or sever as to the Company or the 
Facility (with appropriate mutual releases) upon the Closing any see' ices jointly shared or used 
by any of the Company. the Facility and Sellers or any of their Affiliates, including joint "Fax 
services, joint legal sc~'ices and joint banking services (to include the severance of any 
centralized clearance accounts) and each Contract listed on Schedule 6.13. 

Section t>.14 Insurance. Purchaser shall be solely res/n)nsib]e for pro'~idmg insurance 
m the Company and the business of the Facility as of the Closing. Purchaser acknowledges that 
no insurance cn~erage or policy maintained for the Company or the Facility will extend beyond 

g 

-30- 



20080324-0015 FERC PDF (Unofficial) 03/20/2008 

I #  

g 

I 

I 

GII 

I 

O 

I I I  

I 

Il l  

I I  

I 

I I  

J 

g 

I 

the ( ' losing fnr tile benefit of Purchaser. If before tile ( los ing  Date any damage or casually loss 
shall occur v. ith respect to the Facility, and claims associated with such losses have or may be 
madc against insurance policies maintaincd by Sellers or their Aftiliates prior to the Closing or 
under policies other'.visc retained by Scllcrs or their Affiliates after the Closing, in each case to 
recover amounts necessary to repair or replace the affizcted asset(s), then Sellers shall use 
commercially reasonable efforts so that Purchaser can file, notice, and nthcrwisc pursue such 
claims and recover procceds under thc tcrms of such policies. Sellers or their Afliliatcs shall be 
rcimburscd (or othcrwisc indemnified and held harmless) by Purchaser tbr any Losses or other 
costs incurred by the Sellers or their Affiliates and arising out of Purchaser's pursuing such 
claims under any such insurance policics. If Scllcrs shall receive any such proceeds prior to 
Closing, Scllcrs shall, to the extent such proceeds are not. prior to Closing. applicd to pay the 
costs associated with affecting the necessary repairs on replacements, pay such unused amuunls 
to Purchascr or deduct such amounts from lhc purchase price. 

Section 6.15 Title. Within fiftecn (15) days after the Execution Date, Purchaser. at its 
sole cosl and expense, shall have the right to order an ALTA title insurance report and 
commitment for an owner's title insurance policy in respect of the ()'.',ned Real Property to be 
issued in the name of l'urchaser, OMPA and GRDA. Within thirty (30) days after receipt of 
such lille commitmcnt, the Purchaser shall notify thc Sellers of any matters contained in the title 
commitmcnt that would constitutc a [.ien which is not a Permitted Lien. Purchaser's lhilurc to so 
notify Sellers shall be dccmcd a v,,aivcr by Purchascr of any right not to close by virtue of any 
matters shown on the title report which is not a Pen'nitted Lien. Subjcct to thc foregoing, as of 
the Closing, the commitmcnt shall show good and marketable title of the Company tu such 
Owned Real Property t?ee and c/car of  all Liens, except tbr Pennittcd l,iens or as approved by 
Purchaser. 

Section 6.16 Consent Order. Sellers shall bc solely responsible for any cxpenditures 
required to comply with the Consent Order or as a result of the application described in 
Paragraph 13.A of the Consent Order, including the cost of any emission monitoring or control 
equipment that may be required, to the extent such expenditures relate directly thereto. 

Section 6.17 Asset Purcbase Agreemcm. Purchaser shall use commercially reasonable 
el'torts to enforce the Asset Purchase Agreement in accordance with its terms and conditions and 
applicable kaw,~, and shall not waive or amend any material term or condition without Sellers' 
consent, which consent shall not be unrcasonably withheld. In the event Purchaser recovers any 
damages due to the breach by another party to the Asset Purchase Agreement, Purchaser shall 
remit fitby percent (50%) of the amount of such damages to Sellers. For purposes of clarity, 
nothing hereto shall be interpreted as allowing Sellers to have a claim against any other party to 
the Asset Purchase Agreement, nor making Sellers a third party beneficiary thereof or having 
any obligations or liability therennder. 

Section 6.18 Certain Operations Matters 

(a) As soon as practicable after the Execution Date, Sellers shall cause the 
Company to provide Purchaser with a schedule of planned maintenance lbr 2008 for the Facility. 
The monthly report furnished to Purchaser pursuant to Section 6.18(b) below shall include a 
sun3nlar3, .' of any maintenance acti'.itics pcrlbrmed tbr each relevant month. 

911 
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(b) Dr,ring the Interim Period. the Sellcrs shall promptly tbllov.'ing receipt 
pro'~itlc Purcha:;cr with a copy of each monthly opcration and maintenance report fbr the 
I-'acili~'. 

(c) During the Interim Period, Sellers shall causc the ('ompany to use 
commercially reasonable eftbrts to: (i) maintain an adcquatc number of properly trained 
pcrsnnnel with power plant experience for the opcration of the Facility and (it) if at any time the 
level of pcrsonncl at the Facility is Icss than the level cxisting as of the Execution Date. subject 
to a rcasonablc period of time to replace the relevant personnel hire, or cause the Operator to 
hire, qualified rcplaccmcnt personnel. 

(d) During the Interim Period, Sellers shall, after the start of any Unit, t.sc 
commercially rcasonablc c|'tbrts to cause the runtimc of such Unit to be not less than S 
continuous hours, excluding ramp-up and ramp-down, and sul~icct to technical or cnvironmcntal 
limitations. 

(e) During the Interim Peritu.l, the Company shall operate the Facility in a 
manncr materially consistent with the cumulative run I-tours and starts as set forth in Exhibit D 
unless otherv.isc consented to by Purchaser. such consent not tn bc unreasonably withheld. 

(f) The Company shall operate, or cause the Operator, to operate the Facility 
m a manner materially consistent with the operation and maintenance standards rccommcnded by 
thc Facility's equipment suppliers and manuthcturers consistent with Prudent Operator Practices. 

ARTICLE VII 
CONDITIONS TO TIlE CI.OSING 

Section 7.01 Conditions to the Obligations of Each Party. The obligations of the 
Parties to proceed with the Closing are subject to the satisfaction on or prior to the ("losing Date 
of all of the t'nll,)wing conditions, any one or more of which may be waived in writing, in ;','hole 
or in part, as to a Party by such Party: 

(a) no permanent judgment, injunction, order or decree of a court or other 
Governmental Authority of competent jurisdiction shall be in cffect which has the effect of 
making the transactions contemplated by this Agreement and the Asset Purchase Agreement 
illegal or otherwise restraining or prohibiting the consummation of the transactions contemplated 
by this Agreement (each Party agreeing to use its reasonable commercial eflbrts, including 
appeals to higher courts, to have any judgment, injunction, order or decree litted); 

(b) the Panics shall have obtained an order from FERC, in form and substance 
reasonably satisfactory to the Parties, authorizing the purchase and sale of the Interests pursuant 
to Scction 203 of the Federal Power Act and the transaction contemplated by the Asset Purchase 
Agreement; and an OCC order, in form and substance reasonably satisfactory to the Purchaser 
with respect to the approval of the prudence of the transactions contemplated by this Agreement 
and the Asset Purchase Agreement and an appropriate, reasonable recovery mechanism Isuch 
orders shall be deemed reasonably satisfactory to Purchaser it" the applicable order does not 
contain any conditions or restrictions which are materially more burdensome than those proposed 
in the rcspcctivc applications for such orders): and 
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(c) all required waiting periods applicable to this Agreement and the 
transactions contemplated hereby under the ItSR Act shall have expired or been terminated. 

Section 7.1)2 Conditions to tile Obligations of Purchaser. Tile obligation of Purchaser to 
proceed with the Closing is subject to the stitisfaction on or prior to the (_'losing Date of the 
Ibllov, ing further conditions, any one or nat)re of ',shich may be waived, in ,.,dlolc or in part, by 
Purchaser: 

(a) each Seller shall have performed all of its obligations hereunder required 
to be performed by it at or prior to the (_'losing Date except v,'hcrc the failure to perform v, ould 
not in the aggregate have a Material Adverse Effect: 

cb) tile representations and warranties of each Seller contained in this 
Agreement (without regard to Material Adverse Eft'cot or similar qualifiers) shall bc truc and 
correct as of the Closing Date (except to the extent such representations and warranties expressly 
relate to an earlier date, in which case as of such earlier date), except for failures to bc true and 
correct that have not. individually or in the aggregate, have resulted in a Material Adverse Effect" 

(c) Purchaser shall have received a certificate signed on behalf of each Seller 
indicating that the conditions provided in Section 7.021a) and Section 7.02(b) have bccn 
satisfied; 

Id) tile Purchaser Governmental Approvals shall have been obtained and shall 
be in tbrm and substance reasonably satislhctory to the Purchaser (such governmental approvals 
shall be deemed reasonably satisfactory if  Purchaser is not subject to any conditions or 
restrictions ',~hich are materially more burdensome than those proposed in the respective 
applications tbr such governmental approvals): 

(e) tile Purchaser's receipt of deliveries to be made by each Seller under 
Section 2.04; 

(f) all of the conditions to OMPA's  and GRDA's  obligations under the Asset 
Purchase Agreement shall have been satisfied or waived; and 

(g) Purchaser shall have received evidence satisl•ctory to Purchaser that 
OMPA and GRDA shall have deposited their respective purchase price amounts under the Asset 
Purchase Agreement in an escrow account for the benefit of Purchaser. 

Section 7.03 Conditions to the Obligations of Sellers. Tile obligation of each Seller to 
proceed with the Closing is subject to the satisfaction on or prior to the Closing Date of the 
tbllowing further conditions, any one or more of which may be waived, in whole or in part. by 
each Seller: 

(a) Purchaser shall have pertbrmed in all material respects all of its material 
obligations hereunder required to be performed by it at or prior to the Closing Date; 

(b) the representations and warranties of Purchaser contained in this 
Agreement (withovt regard to material adverse effect qualifiers) shall be true and correct as of 

Q 
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the ( ' losing l)ah: (except to the extent such representations and v.'arrantics expressly relate to an 
earlier date in which case as o f  such earlier date), except for failures of  the representations and 
v, arrautics to be true and correct which do not have a material adverse cf/'cct on Purchaser's 
ability to pcrfornl its obligations hcrcundcr; 

(c) such Seller shall have received a ccrlifieatc signed on behalf of Purchaser 
indicating that the conditions provided in Section 7.()3(a) :and Section 7.03(b) ha',c been 
satisfied; 

(d) the Seller Governmental Approvals shall have been obtained and shall be 
in form and substance reasonably satisfaetury to the Sellers; and 

(,.) Sellers" receipt of deli,.eries to bc made by Purch;lscr under Section 2.05. 

ARTICLE VII i  
TERMINATION 

Section 8.01 Termination. This Agreement may be terminated and the consummation 
of the transactions contemplated hereby may be abandoned at any time prior to the Closing: 

(a) by mutual ,,vritten consent of Purchaser and Sellers; 

(b) by either Purchaser or Sellers: 

{i) if  the Closing has not occurred on or betbre three hundred (300) 
days after the Execution Date (such date, as it may be extended under clause (A) 
of this paragraph, the "Termination Date"); provided, however. (A) that Sellers 
shall have the option, in their sole discrction, to extend the Termination Date for 
an additional period of time not to cxcccd one hundred eighty (180) days if the 
sole reason that the Closing has not occurred by such date is that the conditions 
set forth in Sections 7.01(b), 7.01(c). 7.02(d) or 7.03(d) have not been satisfied 
due to the failure to obtain the necessary waivers, consents, approvals and 
authorizations under applicable Laws or a permanent judgment, injunction, order 
or decree of a court or other Governmental Authority of competent jurisdiction 
shall be in effect and the applicable Party(s) is still attempting to obtain such 
necessary waivers, consents, approvals and authorizations under applicable Laws. 
or is contesting ix) the refusal of the relevant Governmental Authority to give 
such consents or approvals or (y) the entry of any such permanent judgment, 
injunction, order or decree, in court or through other applicable proceedings: and 
(B) the right to terminate this Agreement pursuant to this Section 8.01(b)(i) shall 
not be available to any Party whose breach of any provision of this Agreement has 
been the cause of, or resulted in, the failure of the Closing to occur by the 
Termination Date; or 

(ii) if any court of competent jurisdiction in the United States or other 
United States Governmental Authority shall have issued a final order, decree or 
riding or taken any other final action restraining, enjoining or otherwise 
prohibiting the consunamation of the transactions contemplated by this Agreement 
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and such order, decree, ruling or other action is or shall ha~e become final and 
nonappcalahlc; provided, however, that the Party seeking to terminate this 
Agreement pursuant to this Section 8.01(b)(ii) shall ha'.c used reasonable 
commcrcial efforts to prcvcnt the cntr 3' uf and to remove such order, decree. 
ruling or final action: 

(c) by Purchaser it" there has been a material breach by any Seller of any 
representation, warranty, covenant or agreement contained in this Agreement which (x) v, ould 
resuh in a failure of a condition set forth in Section 7.02(a) or Section 7.02(b) and (y) cannot be 
cured prior to the Termination [)ate or if the condition set forth in Section 7.02(g) is not met; and 

(d) by Sellers it" (i) there has been a material breach by Purchaser of an)' 
representation, warranty, covenant or agreerncnt contained in this Agreernent which (x) ;vould 
resuh in a failure of a condition set forth in Section 7.03(a) or Section 7.03(b) and (y) cannot be 
cured prior to the Termination Date or (ii) the Asset Purchase Agreernent has terminated prior to 
the ('losin~ Date. 

f he  Party desiring to terminate this Agreement pursuant to this Section 8.01 (other than 
pursuant to Section 8.01(a)) shall give notice of such termination to the other Party. 

Section 8.02 Effect of Termination. In the event of termination of this Agreement by 
any Seller or by Purchaser prior to the Closing pursuant to the provisions of Section 8.01, there 
shall be no liability or further obligation on the part of Purchaser or Sellers or their respective 
officers, managers or directors (except as set lbrth in Section 6.0[(b), Section 6.05. Section 6.17. 
this Section 8.02, Section 9.03 and Article X, all of which shall survive the temfination hereot'); 
provided, however, that nothing in this Section 8.02 shall relieve any Party from liability for any 
breach of this Agreement by such Par D , prior to termination of this Agreement. 

ARTICI.E IX 
INDEMNIFICATION 

Section o.01 Survival. All representations, warranties, covenants and obligations in this 
Agreement or in any agreement, instrument or other document delivered in connection herewith. 
and the right to commence any Claim with respect thereto, shall survive the execution and 
delivery hereof and the Closing Date but shall terminate on the first anniversary of the Closing 
Date. No Party may make or assert any Claim under any representation or v.,arranty of, or breach 
of covenant by, any other Party contained in this Agreement or in any agreement, instrument or 
other document delivered in connection herewith after the first anniversary of the Closing [)ate, 
except that any claims made or asserted by a Party within the applicable time period prescribed 
above selfing forth such Claim in reasonable detail (including a reasonable specification of the 
legal and factual basis for such Claim and the I,oss incurred) shall survive such expiration until 
such Claim is finally resolved and all obligations with respect thereto are fully satisfied. 

Section o.02 Indemnification. 

(a) Subject to the provisions of  this Article IX, Sellers. jointly and severally 
from and after the (_'losing Date, shall indenmify and hold harmless Purchaser and the Company 
from and against any and all Losses actually incurred by either of them thal arise out of or rcsuh 
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from (i) the breach of any of the representations and v.arranties, as of the date when made. or ( i i )  
the breach of any of the covenants or agreements of Sellers contained in this Agreemcm. 

{t~) Subject to the provisions of this Article IX, Purchaser from and after the 
( ' losing Date shall indemnify and hold harmless Sellers from and against any and all Losses 
actually incurred by Sellers that arise out of or rest.It from the breach of any of the Purchaser's 
(i) reprcscntatio:ls and v.'arrantics as of the date v.hcn made, and (ii) covenants or agrcerncnts 
contained in this Agreement. 

(c) Notwithstanding anything to the contrary in this Agreement. a Parly shall 
not bc liable for any Losses with respect to the matters set forth in Section 9.02(a) or 9.02(b) 
unless a Claim is timely asserted during the survival period specified in Section t~.Ol. 

(d) The total aggregatc liability of Sellers tbr any claims tbr l.osses arising 
under this Agreement, whether based in contract, tort. strict liability, other I.aw or otherwise, 
shall not exceed fort.,,' million dollars ($40,000.000). 

fir) Sellers shall have no liability m respect of its mdenmification obligations 
under Section 9.02(a), and there shall be no clama tbr indemnification asserted by Pt,relaaser. 
until (y) the Luss with respect to the particular act, circumstance, development, event, fact, 
occurrence or omission exceeds two hundred fifty thousand dollars (S250,000) (aggregating all 
Losses arising from substantially identical facts and then only for amounts m excess thereof), 
and (z) thc aggregate of all Losses under Section 9.02(a) exceeds, on a cumulative basis, two 
million dollars ('32,000.000) land then only to the extent nf st, oh excess). 

(f) In calculating any amount of Losses recoverable pursuant to Section 
t).02(a) or 9.02(b), the amount of such Losses shall be reduced by (i) any rccovcrablc insurance 
proceeds relating to such Loss. net of any related deductible and any expenses to obtain such 
proceeds, (ii) any prior or subsequent recoveries from third-parties pursuant to indemnification 
(or otherwise) with respect thereto, net of any expenses incurred by the Indemnified Party m 
obtaining such third-party' payment. (iii) the amount of any net Tax benefit actually rcalized from 
the incurrence or payment of such Losses. and (iv) any reserves established with respect to such 
Losses. The Parties shall treat any indemnification payment pursuant to this Article IX as an 
adjustment to the Final Purchase Price for all Tax purposes unless otherwise required by 
applicable Law. The Indemnified Party shall use its commercially reasonable cflbrls to seck 
insurance recoveries in respect of losses to be indemnified hereunder. If  any insurance proceeds 
or other recoveries from third-parties or net Tax benefits are actually realized (in each case net of 
expenses of such recoveries) by an Indemnified Party subsequent to the receipt by such 
Indemnified Party of an indemnification payment hereunder in respect of the claims to which 
such insurance proceedings, third-party recoveries or net Tax benefits relate, appropriate refunds 
shall be made promptly to the Indemnifying Party. regarding the amot, nt of such indemnification 
payment. 

(g) No Person shall be entitled to indemnification under this Article IX it: on 
or prior to the Closing Date, such Person seeking indemnification had Knowledge of the breach 
of representation, warranty, covenant or agreement v,ith respect to which such Person is seeking 
indemnification under this Article IX. Purchaser shall promptly notify Sellers of any breach of 

-36- 



20080324-0015 FERC PDF (Unofficial) 03/20/2008 

I 

911 

I 

a 

t l  

I 

Ill  

a l  

a 

I 

I 

any rcpresentatton, warranty, covenant or agreement of Sellers made hereunder of which 
Purchaser has Kmr~vlcdgc. 

(h) Each Party shall have a duty to use commercially reasonable ct'forls to 
mitigate any Loss suffered by such Party in connection ~ith this Agreement. 

( ) Sellers shall have no liability lbr any Losses that represent the cost of 
repairs, replacements or improvements v.hich enhance the value of the repaired, replaced or 
impro,.ed asset above its value on the ('losing Date or which represent the cost of repair or 
replacement exceeding the reasonable cost of repair or replacement. 

L) The remedies for environmental claims set forth in this Agreemcn! shall 
bc the PurchascFs sole and exclusive remedies and Purchaser expressly waive all other righls of 
recovery against Sellers under any Environmental Law including, but not limited to. the 
Comprehensixc Environmental Response, Compensation and Liability Act and the Resource 
Conservation and Recovery Act. 

(k) This Article IX shall be the sole and exclusive remedy of the Parties 
hereto following, the ('losing for any Loss arising out of any misrepresentation or breach of the 
representations, warranties, covenants or agreements of the Parties contained m this Agreement. 
In i'urtllcrance of the lbregoing, each of the Parties hereto hereby v, aives, to the fullest extent 
permitted under applicable lay,, any and all rights, claims and causes of action it may have 
against the other Parties hereto, arising under or based upon any law, other than the right to seek 
indemnity pursuant to this Article IX. 

Section ~).03 Waiver of Other Representations. 

(a) EXCEPT FOR TIIOSE EXPRESS REPRESENTATIONS AND 
WARRANTIES CONTAINED IN ARTICLE Ill OR ARTICLE IV, SEI.t.ERS' INTERESTS IN 
TIlE COMPANY ARE BEING TRANSFERRED THROUGII TIlE SALE OF TtlE 
INTERESTS "',kS IS, WtlERE IS, WITtl ALL FAULTS." AND SELLERS EXPRESSLY 
DISCLAIM ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND OR NATURE, 
EXPRESS OR IMPLIED, AS TO TIIE CONDITION, VALUE OR QUALITY OF TIlE 
COMPANY AND THE FACILITY OR THE PROSPECTS (FINANCIAL OR OTHERWISE), 
RISKS AND OTHER INCIDENTS OF THE COMPANY AND TIIE FACII.ITY. 

(b) EXCEPT FOR TIlE OBLIGATIONS OF SELLERS UNDER THIS 
AGREEMENT, FOR AND IN CONSIDERATION OF TIlE TRANSFER OF "FILE 
INTERESTS, EFFECTIVE AS OF THE CLOSING DATE, PURCIIASIEP, AND TIlE 
COMPANY AND TttEIR RESPECTIVE AFFILIATES IlEREBY RELEASE, ACQUIT AND 
FOREVER DISCHARGE SELI.ERS AND TIIEIR RESPECTIVE AFFILIATES, EACII OF 
THEIR PRESI-NT AND FORMER REPRESENTATIVES AND EACII OF "fltEIR 
RESPECTIVE HEIRS, EXECUTORS, ADMINISTRATORS. SUCCESSORS AND ASSIGNS, 
FROM ANY AND ALL MANNER OF CAUSE OR CAUSES OF A('TION, DEMANDS, 
RIGIITS. DAMAGES, DEBTS, DUES, SUMS OF MONEY, ACCOUNTS, RECKONINGS, 
COSTS. EXPENSES. RESPONSIBILITIES, COVENANTS. CONTRACTS. 
CONTROVERSIES, AGREEMENFS AND CLAIMS WIlATSOEVER. WI1ETIIER KNOWN 
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OR UNKNOWN, OF EVERY NAME AND NATURE, BOTll IN LAW AND IN FIQHTY. 
WItlCII PURCIIASER OR ITS AFFILIATES OR TIIEIR SUCCESSORS AND ASSIGNS 
EVER HAD. NOW HAVE. OR WItI('It THEY OR fI-tEIR SU(?(?ESSORS OR ASSIGNS 
IIEREAFTER MAY IIAVE OR SHALL IIAVE AGAINST SEI,I,ERS AND TIlE1R 
RIiSPECTIVI:~ AFFILIATES, EACI{ OF TIIEIR PRI'SENT AND FORMER 
REPRESENTATIVES AND EACH Ot: THEIR RESPE('TIVI" tlEIRS, EXECUTORS, 
ADMINISTRATORS, SUCCI"SSORS AND ASSIGNS. ARISING OUT OF OR WITH 
RESPECT TO ANY MA'I-I'ERS, CAUSES, ACTS, Cf)NDUCT, CLAIMS. 
UIRCUMSTAN('ES OR EVENTS EXISTING. O(?('URRIN(I OR FAILING TO O('( 'UR. 
WItI'L'fI'IER PI~,IOR TO, ON OR AFTER TIIE ('LOSING DATE, INCLUDING WITII 
RESPECT Tf)THE TRANSACTIONS CONTI"MI'LATEI) BY TltlS A(iREEMENT. 

Section 9.04 Right to Specific Performance: Certain Limitations. Notv,'ithstanding 
anything in this Agrecment to the contrary: 

la) Without limiting or ~aiving in any rcspcct any rights or remedies of a 
Party undcr this Agreement no'.',' or hcrcafter existing at law in equity or by statute, each of the 
Parties hereto shall be entitled to specific performance or'the obligations to be performed by the 
other Party in accordance with the provisions or'this Agreement; and 

(b) No Rcprcsentati,.e, Affiliate oL or direct or redirect equity owner in, any 
Seller shall have any personal liability to Purchaser or any other Person as a result of the breach 
of any rcprcscntation, warranty, covenant, agreement or obligation of Sellers in this Agreement 
and no Reprcs,entati','e, Affiliate of. or indirect equity owner in, Purchaser shall have any 
personal liabiliw to any Seller or any other Person as a rcsuh of the breach of any representation, 
warranty, covenant, agreement or obligation of Purchaser in this Agreement; and 

(c) No Party shall be liable fi~r special, punitive, exemplary, incidental, 
consequential t.r indirect damages, or lost profits or losses calculated by reference to any 
multiple of earnings before interest, tax, depreciation or amortization (or any othcr valuation 
methodology) whether bascd on contract, tort strict liability, other Law or otherwise and 
whether or not arising from the other Party's sole. joint or concurrent negligence, strict liability 
or other fault for any matter relating to this Agreement and the transactions contemplated hereby. 

Scctiong.05 Procedures for Indemnification. Whenever a Claim shall arisc tbr 
indemnification under Section 9.01, the Person entitled to indemnitication (the "Indemnified 
Party") shall promptly notify in writing the Party from which indemnification is sought (thc 
"Indemnifying Parry") of such Claim and. when known, the facts constituting the basis of such 
Claim; provMecL however, that in the event of a Claim for indemnification resulting from or in 
connection with a Claim by a third party, the Indemnified Party shall give such written notice 
thereof to the Indemnifying Party not latcr than ten (10) Business Days prior to the time any 
response to the third party Claim is required, if possible, and in any event within fiflccn (15) 
Business Days following rcccipt of notice thereof (provided. that failure to timely notify the 
Indemnifying Party shall not relieve the Indemnifying Party of any liability it may have to the 
Indemnified party, except to the extent that the lndcmnil~cing Party has been actually prejudiced 
by such failure). Following reccipt of notice of any such third party Claim, and unless counsel to 
the hademnified Party shall have reasonably determined m good faith that the assumption of such 
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defense by the lndcnmit~'ing Party '.`.ould be inappropriate due to a conflict of interest, the 
Indemnifying Party shall have the option, at its cost and expense, to assume the defense of such 
matter and to relain counsel (not reasonably objected to by the Indemnified Party) to defend any 
such claim or Ic:~al proceeding, and the Indcmnil),ing Party shall not be liable to the lndcmnificd 
l'ar/y for any fees of other counsel or any other expenses (except as expressly provided to the 
contrary herein', with respect to the defense of such Claim. other than reasonable fees and 
expenses of counscl employed by the lndcnmificd Parry for any pcriexJ during which the 
Indemnit~'ing Party has not assumed the defense thereof. The Indemnified Party shall have the 
option of joining the defense of such Claim (which shall be at the solc cost and cxpcnsc of the 
Indemnified Party) with its own counsel and counsel tor each Party shall, to the extent consistent 
v.ith such counsel 's professional responsibilities, cooperatc with thc othcr Party and any counsel 
designated by that Part)'. In ct't'ccting the settlement or compromise oL or consenting to  the entry 
of any judgment with respect to, any such ('laim. the Indemnifying Party, or the Indcmnilied 
Party.. as the case may be. shall act in good taith, shall consult with the other Party and shall enter 
into only such settlement or compromise or consent to the cntr 3, of any judgment as the other 
Party shall consent, such consent not to be tmreasonably withheld, conditioned or delayed. An 
Indemnifying Parb' shall not be liable for any settlement, compromise or judgment not made in 
accordance v. ith the preceding sentence. 

ARTICLE X 
MISCELLANEOUS 

Section i0.01 Notices. All notices and other comrnt.nications hcreunder shall be in 
writing and shall bc deemed given if delivered personally to. or by nationally recognized 
overnight courier service, or mailed by registered or certified mail (return rcccipt rcqucstcd) if 
and '.','hen rccci,.cd by, or sent via thcsimilc if and when received by, the Panics at the tbllowing 
addresses (or at such othcr address for a Party as shall be specified by like notice): 

(a) If to the Company (prior to the Closing) or Sellers. to: 

Redbud Encrgy I. LLC 
Redbud Energy 11. I.L(" 
Redbud Energy 11I. LLC 
c/o Kelson t:.ncrgy. Inc. 
6700 Alexander Bell Drive. Suite 360 
Columbia. MD 21046 
Attention: President 
Facsimile:(443) 346-2508 

with a copy to: 

Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, New York 10038 
Attention: Martin 11. Ncidcll, Esq. 
Michael S. Shenbcrg, l:'sq. 
Facsimile: (212) 806-6006 

G 

-39- 



Z0080324-0015 FERC PDF (Unofficial) 03/20/2008 

Q 

q l  

I 

g 

I 

I l l  

m 

a 

i l l  

911 

I 

g 

I I  

i i J  

(13) If to Purchaser. to: 

Oklahoma (:,as and Electric ('ompany 
321 North llarvcy 
Oklahoma City, OK 73101-0321 
Attention: Max Myers 
Facsimile: 405-553-3606 

with a copy to: 

Joncs Day 
77 West Wacker 
Chicago. 1L 06001 
Attention: Peter Clarke. Esq. 
Facsimile: 312-7~2-3~)3 ~) 

Section 10.02 llcadinzs. The headings contained in this Agreement are |br reference 
purposes only and shall not at'feet m any ;vay the meaning or interpretation of this Agreement. 

Scctinn 10.03 Assignment. This Agrcerncnt (including the documents and instruments 
referred to herein) shall not be assigned by operation of l.a;v or otherwise. 

Section 10.04 Supplements to Schedules. From time to time prior to ('losing (but in any 
event not less than five (5) days prior to the Closing Date), Sellers may, by written notice to 
Purchaser, supplement the Schedules to this Agreement with respect to any matter thal. if 
existing, occurring or known at the date of this Agreement, would have been required to be set 
tbrth or described in such Schedules unless such supplement results in a Material Adverse Effect. 

Section 10.05 Governing l.aw; Jurisdiction; Waiver of Jury Trial. This Agreement shall 
be governed by and construed in accordance with the laws of the State of New York. applicable 
to agreements made and to be performed entirely within such State. without regard to the conl]ict 
of laws principles thereof. Any disputes or claims arising out of or in connection with this 
Agreement and the transactions contemplated or documents required hereby shall be submitted 
to the exclusive jurisdiction of the courts of the State of New York and the federal courts of the 
Uniled States of America located in the State of New York, County of New York, and 
appropriate appellate courts therefrom. Each of the Parties hereto acknowledges and agrees that 
any controversy which may arise under this Agreement is likely to involve complicated and 
difficult issues, and therefore each such Party hereby irrevocably and unconditionally waives any 
right such Party may have to a trial by jury in respect of  any litigation directly or indirectly 
arising or relating to this Agreement or the transactions contemplated by this Agreement. The 
Parties hereby irrevocably waive, to the lhllest extent permitted by applicable Law, any objection 
which they rnay now or hereafter have to the laying of venue of any dispute arising out of or 
relating to this Agreement or any of the transactions contemplated hereby brought in such court 
or any defense of inconvenient forum tbr the maintenance of such dispute. Each of the Parties 
hereto agrees that a judgment in any such dispute may be enlbrccd in other jurisdictions by suit 
on the judgment or in any othcr manner provided by I.aw. This consent to jurisdiction is being 
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given solely lbr purposes of this Agreement and the transactions contemplated hereunder, and is 
not intended to, and shall not, confer consent to jurisdiction v. ith respect to any other dispute in 
v.hich a Part 3 to this Agreement may become involved. Each of the Panics hereto hereby 
consents to process being se~ed  by any Party to this Agreenlenl in any suit, action, or 
proceeding of tl;,e nature specified in this Section 10.05 by the mailing of a copy thcrcof in the 
manner specified by the provisions of Section 10,01. 

Section 10.06 Counterparts. This Agreemcnt may be executed ill two (2) or more 
counterparts, and by lacsin'file, each of which shall bc deemed to be an original, but all of '.~.hich 
shall constitutc one and the same agrccmcnt. 

Section 10.07 Amendments. This Agreement may not be amended, v.aived or modified 
except by an instnsment in writing signed on behalf of Purchaser and each Seller. 

Section 10.08 t~ntire Ae, reement. This Agreement and the Confidentiality Agreement 
entered into among tile Parties dated November O, 2007 constitute the entire agreement betv.cen 
the Panics v,,ith respect to the subject matter hereof and supersede all prior agreements. 
understandings and negotiations, both v,'ritten and oral, between the Parties with respect to the 
subject matter ,.it" this Agreement. No representation, inducement, promise, understanding, 
condition or v.arranty not set forth herein has been made or relied upon by any Party. Neither 
this Agreement nor any provision hereof is intended to confer upon any person other than the 
Parties hereto any rights or remedies hereunder except as expressly provided otherwise in 
Section 6.01(b)and Article IX. 

Section 10.09 Severability. If any term or other provision of this Agreement is invalid, 
illcgal, or incapablc of being enforced by any rule of applicable I,aw, or public policy, thcn such 
term or provision shall be severed from the remaining terms and provisions of this Agreement. 
and such remaining temls and prcY¢isions shall nevertheless remain in full three and eft~zct. 

[Remainder of page intentionally left blank. Signature page to follow.} 
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IN '~,'ITNESS WI1EREOF. the Parties hereto ha'.e caused this Agreement to be duly 
executed by the,r respective authorized ot'ticcrs as ufthe day and )'car first abo,.e v.'ritten. 

SELLERS:  PURCHASER: 

REI)BUD ENERGY I, LLC ( )KLA 1 IOMA (IAS AN D ELI'CTR IC 
C()MPANY 

Fly: By: 
~anle: ~'~111e~ 
Title: Titlc: 

I I  

REDBUD ENER(IY 11.1.1.C 

I 

d l  

I I I  

By: 
Name: 
Title 

I 

a l  REDBI.JD ENERGY I11, LLC 

e By: 
Name: 
Title 

i 

I I  

I 
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ASSET P U R C H A S E  A G R E E M E N T  

by and among 

Oklahoma (;as and Electric Company. 

as Seller, 

and 

Oklahoma Municipal Power Authority 
Grand River Dam Authority, 

as Purchasers 

dated as of J a n u a r y ,  2008 
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement (this " ~ e c m c n t " )  dated as of.lanuar 7 , 2008 (the 
-Execution I)atJ') is made and entered into by and among Oklahoma Gas and Electric Company 
("Seller"). Oklahoma Municipal Power Authority ("OMI'A") and Grand River Dam Authority 
I"(iRDA". and k~gcther ','. ith OMPA. "Purchasers"). 

RECITAI,S 

WIIIiRI!AS, Rcdbud Energy I. L.LC, Rcdbud l~ncrgy II. LLC. Rcdbud l-ncrgy Ill, LLC 
(the "Original Facility Owners") collectively own 100°% nfthc partnership interests in Rcdbud 
Energy LP. a l)cla,.vare limitcd partnership (the "'('ompanv"), which owns a nominal h230 MW 
gas-fired, combined-cycle power gencration facility located in l,uther, Oklahoma (the 
"'Facility"); 

WIlER EAS, pursuant to thal certain Purchase and Sale Agreement, dated as ot'.hmnury 
., 2008, by and among the Original l-'acility O,.,.ncrs and Seller ("Purchase and Sale 

At~rcemcnt"), Seller ,,,,'ill purchase the entire partnership interest in the Company: 

WIIER EAS. Seller intends to, promptly after the closing of the transaction contemplated 
under the Purchase and Sale Agreement. dissolve the Company pursuant to Subchaptcr VIII of 
the Dcla;vare Revised Uniform l,imitcd Partnership Act: 

%'llEREAS. promptly after the dissolution of the Company. Seller desires to sell and 
() e assign to GRDA, and GP, DA desires to purchase and assume, a thirty-six percent (36 ,) 

undi``'idcd interest in all the assets and liabilities of the Facility; 

WHEREAS. subsequent to the dissolution of the Company. Seller desires to sell and 
assign to OMPA, and OMPA desires to purchase and assume, a thirteen percent (13%) undivided 
interest in all the assets and liabilities of the Facility: and 

WItERI'AS, all of the Parties acknowledge and agree that uncertainty exists as to the 
enforceability of indemnification or hold harmless provisions in the contracts to which GRDA is 
a party under ;'arious Oklahoma Attorney General Opinions, including 07-41.06- 11 and O1-2 
primarily because of potential violation of Oklahoma Constitution Art. X, §23, but obligations of 
GRDA have been held on several occasions not to be governed by the provisions of this 
constitutional provision, see. e.g., Kerr v. Grand River Dam AuthoriO'. 154 P.2d 946 (Okla. 
1945); Shehhm v. GrandRiver  Dam Authority. 76 P.2d 355 (Okla. 1938). and therefore the 
enforceability of such provisions as included in this Agreement may be subject to the final 
decision of  an Oklahoma court with proper jurisdiction, and any indemnifie~Jtion or hold 
harmless provisions included in this Agreement are included with such uncertainty in mind. 

NOW, TIIEREFORE, in consideration of the foregoing and the mutual promises made in 
this Agreement and of the mutual benefits to be derived from such promises, and for other good 
and valuable consideration, the receipt and sufficiency of which is acknowledged, thc Parties to 
lhis Agreement. intending to be lcgall3, bound, agree as tbllov, s: 

a 
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ARTICLE ! 
DEFINITIONS AN[) CONSTRUCTION 

Section t.Ol Definitions. For purposes of this Agreement, the follov, ing terms shall 
ha,. e the respccti',e meanings set t?Jrtb below: 

"'Affiliate'" means any Person that directly, t)r indirectly through one or more 
intermediaries, controls, is controlled by or is under common control with the Person specified. 
For purposes of this definition, control of a Person means the power, direct or indirect, to direct 
or cause the direction of the management and policies of such Person whether through ownership 
of voting securilics or ownership interests, by contract or utherwise, and specifically with respect 
to a corporation partnership, tru~,t or limited liability company, means direct or indirect 
ownership of more than 50% of the voting securities in such corporation or of the voting interest 
in a partnership or limited liability company or of the beneficial interests in a trust. 

"'Ag_recment'" has the meaning set forth in the introductory paragraph to this 
Agreement. 

"Assignment and Assu nption Agree nent" means that certain Assignment and 
Assumption Agreement, substantially in the form of Exhibit A, to be executed and delivered by 
the Parties at ('losing. 

"'Base Purchasc | rice" mcans the Base ! urchasc Price as determined under the 
Purchase and Sale Agreement. 

'Bill of Sale means that certain Bill of Sale, substantially in the fom~ of Exhibit 
B, to bc executed and delivered by Seller at (?losing. 

"Business Day" means a day other than Saturday, Sunday or any day on which 
banks located in the City of New York are authorized or obligated to close. 

"'Change of Lay, 'means  the adoption, implementation, promulgation, repeal, 
mcxJitication or :cinlerpretation of any Law, order, protocol, practice or measure of or by any 
Governmental Authority which occurs subsequent to the Execution Date. 

"Charter Documents" means with respect to any Person, the certificate or articles 
of incorporation, organization or tbrmation and by-laws, the limited partnership agreement, the 
partnership agreement or the operating or limited liability company agreement, cquityholdcr 
agreements and/or other organizational and governance documents of such Person, including 
those that are required to be registered or kept in the place of incorporation, organization or 
formation ofst,ch Person and which establish the legal personality of such Person. 

la m means any demand claim, action, legal proceeding (whether at law or in 
equity) or arbitration. 

losing has the meaning set forth in Section 2.03. 

I ~sin~ Da e" means the date on v, hich the (.'losing occurs. 
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"'Code" means the Internal Re,,enue (?ode of 1986. 

" ! ~ "  has the meaning set forth in the recitals. 

"( 'onsent Order" means that ccrta'n ('onscnt Order dated July 23, 2007, issued in 
Case No. 07-25a to Redbud Energy LP by the Oklahoma Department of En,.ironmental Quality, 
Air Quality Division. 

"'Contract" means an3,, written contract, lease, license, evidence of indebtedness, 
mortgage, indenture, purchase order, binding bid, letter of credit, security agreement or other 
written and legally binding arrangement. 

"Debt" of any specified Person means: (a) any and all liabilities and obligations of 
any Person (i) for borrowed money (including the current portion thereof), (if) under or related to 
any reimbursement obligation relating to a letter of credit, bankers' acceptance or note pt.rchase 
facility, (iii) evidenced by a bond, note, debenture or similar instrument (including a purchase 
money obligation), (iv) for the payment of money relating to a lease or instrument that is 
required to be classified as a capitalized'finance lease obligation in accordance with GAAP, 
(vl for all or any part of the deferred purchase price of property or services (other than trade 
payables), and (vi) under or related to any agreement that is an interest rate swap agreement, 
basis swap. tbrward rate agreement, commodity swap. commodity option, equity or equity index 
swap or option, bond option, interest rate option, tbrward foreign exchange agreement, rate cap. 
collar or floor agreenlent, currency swap agreement, cross-currency rate swap agreement, 
currency option or other similar agreement (including any option to enter into any of the 
foregoing), and (b) any and all liabilities and obligations of others described in the preceding 
clause (a) that such Person has guaranteed or that is recourse to such Person or any of its assets 
or that is otherwise its legal liability or that is secured in whole or in part by the assets of such 
Person. For puq:.oses of this Agreement, Debt shall include any and all accrued interest, success 
fees, prepayment premiums, make-whole premiums or penalties, and fccs or expenses 
(including, without limitation, attorneys" fees) associated with any Debt. 

"Due Dili~,ence Information" has the meaning set fbrth in Section 4.09(c). 

"'Environmental Law" means any applicable federal, state or local law, statute, 
ordinance, rule, regulation, permit or order of any Governmental Authority relating to (a) the 
protection, preservation or restoration of the environment (including air, surface water, 
groundwater, drinking water supply, surface land, subsurface land, plant and animal life or any 
other natural resource), or (b) the ex!m)sure to, or the use, storage, recycling, treatment. 
generation, transportation, processing, handling, labeling, production, release or disposal of 
Hazardous Subslances, in each case as in effect at the Execution Date. 

"'I!RISA" means the Employee Retirement Income Security Act of 1974, as 
amended. 

"'l-xecution Date" has the meaning set tbrth in the introductory paragraph to this 
Agreement. 

"'Facility." has the meaning set l~wth in the recitals. 

-3- 
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"'Facilit'i Contracts" has the meaning set torth in Section 2.01(a)(vi). 

"'Federal Power Act" means the Federal Power Act. as amended. 

"'FI.IR("' means the Federal Energ,, Regulatory Connnission. or any successor 

"'Final Purchase Price" means the Final Purchase Price as determined under the 
Purchase and Stlc Agrccmcnt. 

"'l?'ucl Inventory" has the meaning set lbrih in Section 2.01(a)(iv). 

"'GAAP'" means generally accepted accounting principles m the United States of 
A n l e r i c a .  

"Governmental Authority," means any court, tribunal, arbitrator, authority, 
agency, commission, official or other instrumentality of  the United States or any state, county, 
city or other political subdivision or similar go,.erning entity, and including any governmental, 
quasi governmental or non-govermncntal body administering, regulating or having general 
tw'crsight over gas, electricity, power or other markets. 

"GRDA" has the meaning set forth in the recitals. 

"GRDA's  Base Purchase Price" has the meaning set forth in Section 2.02(a). 

"'GRDA's Escrow Agreement'" means the escrow agreement, substantially in the 
thrm of Exhibit D, to bc executed by and among Seller, GRDA and an escrow agent. 

"GRI)A's  Estimatcd Purchase Price" has the meaning set forth in Section 2.02(a). 

"llazardous Substance" means any substance presently listed, defined or 
classified as a polh~tant, contaminant, hazardous substance, toxic substance, hazardous waste. 
solid ~'aste or special waste under any applicable Environmental Law, including, without 
limitation, asbestos, mold, petroleum or any fraction of petroleum, polychlorinatcd biphcnyLs, or 
urea formaldeh~dc lbam insulation. 

amended. 
"IISR Act" means thc Ilart-Scott Rodino Antitrust Improvements Act of 1976. as 

"Indemnified Party" has the meaning set tbrth m Section 8.04. 

"Indemnifying Party" has the meaning set forth in Section 8.04. 

"'Interest Rate" means the prime per annum rate of'interest as published from time 
to time by The Wall Street Journal. 

"Interim Period" means the period of time from the closing date of the Purchase 
and Sale Agrcernent until the (.'losing Date or termination of this Agreement. 

-4- 
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"']n,.cntorv'" has the meaning set lbrth in Section 2.01(a)lv). 

"'Knowledg.c" means, (i) in the case of Seller. the actual knowledge (as opposed to 
any constructive or imputed knowledge) of the individuals listed on Schedule 1-1, after 
rcasonablc inquiry, and (ii) in the case of Purchasers. the actual knowledge (as opposed to any 
constructive or i'alputed knowledge) of the individuals listed on Schedule I-2, after reasonable 
inquiry. 

"'Laws" means all laws, statt.tcs, rules regulations, ordinances and other 
pronouncements having the effect of law of any Governmental Authority, and shall include the 
provisions ol'thc tbllowing Oklahoma Statutes (i) the Grand River Dam Authority Act (82 O.S. 
~861 ct. scq.), (i~) the Oklahoma Surplus Property Act (74 ().S. ~62.1 - ~62.6) and (iii) the 
procedures tbr disposal of certain statc-ov.'ned real property (74 O.S. ,,5129.4). 

"Lien" means an2r security' interest, pledge, mortgage, lien, charge, encumbrance, 
conditional sale agreement, title retention contract, right of first refusal, option to purchase, 
proxy, voting lrllst or voting agreement or any similar interest. 

"'l.osses" means any and all judgments, losses, liabilities, amounts paid in 
settlement, damages, fines, penahics, deficiencies, losses and expenses (including interest, court 
costs, reasonable fees of ~lttorne3,s, accountants and other experts or other reasonable expenses of 
litigation or other proceedings or of any Claim, default or assessment). 

"Material Adverse Effect" means any change or event or effect occurring on or 
after the date hereof that is. indi,.idually or in the aggregate, materially adverse to the assets, 
operations, business, properties or financial condition of the Facility or the Company. taken as a 
whole, in each case. except for any such change, event or effect resulting from or arising out of 
(a) changes in economic or financial conditions generally or in the industry, in which the 
Company operates (including the electric generating, transmission or distribution industries), 
whether national, regional or local. (b) changes in intemationak national, regional, state or local 
,.vholesalc or retail markets for electric power or fuel supply or transportation or related products, 
including those due to actions by competitors, (c) changes in general regulatory or political 
conditions, including any acts of war or terrorist activities, (d) changes in the North American. 
national, regional, state or local electric transmission or distribution systems, (e) strikes, work 
stoppages or other labor disturbances, (f) increases in the costs of commodities or supplies. 
including fuel. (g) effects of weather or meteorological events. (h) any Change of Law, or any 
judgments, orders, decrees or regulatory policy that apply generally to all similarly situated 
Persons in the region in which the Facility is located. (i) changes or adverse conditions in the 
securities markets, including those relating to debt financing, (j) the execution or delivery of this 
Agreement or the consummation of the transactions contemplated hereby or the announcement 
of any of the matters set forth in this clause (j), (k) any adverse change or effect attributable to 
the announcement, pendency or consummation of the transactions contemplated by this 
Agreement (including but not limited to any decrease in customer demand, any reduction in 
revenues, any disruption in supplier, partner, or similar relationships, or any loss of employees) 
and (1) any actions to be taken pursuant to or in accordance with this Agreement. Without 
limiting the foregoing, it is understoc.d that a forced outage of any one (1) Unit, with an 
anticipated repai:" cost of less than SI0 million (above any applicable insurance proceeds in 
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connection xs ith such outage), shall not bc a Material Adverse Effect tbr purposes of this 
Agreement. 

"'OCC'" means the Oklahoma Corporation Commission. 

"'OMPA'" has the meaning set forth in the introductory paragraph to this 
. , \ g r e c m e n t .  

"'OMPA's Base Purchase Price" has the meaning set (brth m Sect/on 2.02(b). 

"OMPA's  Escrow Agreement" means the escrow agreement, substantially in the 
fonn of Exhibit 1). to be executed by and anaong Seller. OMPA and an cscrov, agent. 

"OMPA's  Estimated Purchase Price" has the meaning set forth in Section 2.02(b). 

"Ordinary Course" means the ordinary and normal course of the Con3p,'my's 
conduct of  husir, css consistent with past practice eml~/oyed by the Company. 

"Original Faciliw Owners" has the meaning set forth in the recitals. 

"Owned Ileal Property" has the meaning se t / imh in Section 2.01(a)(i). 

"Ownership and Operating Agreement" means the Ownership and Operating 
Agreement entered into by and among the Parties as of the even date hcrcot: 

"Ownership Percentage'" means, with respect to OG&E, fifty-one percent (51%); 
Z , • • with respect tu ()MPA, thirteen percent (13,0), and with respect to GRDA. thirty-six percent 

136"'o). 

"'P~_.y'" or "'Parties" means Purchasers on the one hand, and Seller, on the other 
hand; provided, however, that when the context dictates, such terms shall include the Company. 

"'Permits" means the pemfits, licenses, franchises, variances, exemptions, orders 
and other authorizations, consents and approvals from Governmental Authorities, which relate to 
the operation of the Facility or any assets that are used in connection with operation of the 
Facility, and thc holder thereof. 

"'Permitted Liens" means (a) mechanic's, materialmen's, workmen's, repairmen's 
and similar Liens arising in the Ordinary Course with respect to any amounts not yet duc and 
payable or which (x) are being contested in good faith through appropriate proceedings or (y) 
have been bonded, (b) Liens for Taxes not yet due and payable or which are being contested in 
good faith through appropriate proceedings, (c) purchase money Liens and l,iens securing rental 
payments under capital lease arrangements, (d) pledges or deposits under workers" compensation 
legislation, unentployment insurance Laws or similar Laws. (e) good faith deposits in connection 
with bids, tenders or contracts, including rent security deposits, (f) pledges or deposits to secure 
public or statutory obligations or appeal bonds, (g) in the case of real property, such state of facts 
as an accurate sttrvey would show and recorded casements, covenants and other restrictions 
~ hich do not mzterially impair the current or thture use or occupancy of the property subject 

- 6 -  
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thcr,2to as currently used and ucct,pied, (hi l.i,2ns arising by operation of applicable l.aw s,2curing 
amotmts not yet title and payable arising in th,2 Ordinary' Course. {i) l.icns and other matters 
disclosed on Schedule l.OIx her,2to and (j) such imp,2rfcctions of title, cas,2m,2nts, encumbrances. 
r,2strictions or uther l.icns lhat. individually or m the aggrcgat,2, do not materially affect th,2 
curr,2nt or future ,,aluc or use of the Company's assets in a manner consistent with past practice. 

"Person" means any natural person, corporation, g,2neral partnership, limited 
partn,2rship, limited liability ct,npany, proprietorship, other business organization, trust, union. 
association or (-i.'~vcmna,2ntal Authority. 

"Prud,2nt Op,2rator Practices" means, ~,.ith respect to the Facility. any of the 
practices, methods and acts generally cngag,2d in or appro,, ed by a significant portion of 111.2 
indcpcnd,2nt electric power generation industry during the relevant time period that. m the 
exercise of rcasonabl,2 judgment in light of the applicable manufacturer's recommendations and 
the facts known ur that reasonably should have be,2n known at the time th,2 decision was made, 
v.ould reasonably hay,2 b,2,2n ,2xp,2ct,2d to accomplish the d,2sircd result at a r,2asonable cost 
consist,2nt with good business practices, reliability, safety and ,2xp,2dition. Prud,2nt Op,2rator 
Practices arc mtcnd,2d to consist of practices, m,2thods or acts g,2n,2rally accepted in th,2 region 
v. here the Facilily is Iocat,2d, and arc not int,2nd,2d to bc limited to optimum practices, methods or 
acts to the exclusion nfal l  others. 

"'Purchase and Sale Agr,2em,2nt" has the m,2aning set lbrth in the recitals. 

"Purchaser" alcans c'th,2r GRDA or OMPA. and "Purchasers" means GRI)A and 
OMPA. 

"'Purchas,2r's Governmental Approvals" means, with respect to each Purchaser, (i) 
the approval of the transactions contcmplat,2d by this Agreement by any Governmental Authority 
of competent jurisdiction over such Purchaser that is required for such Purchaser to consummate 
such transactions, and (ii) the required notice to. filing with, or consent, approval or authorization 
or; any Govcrnrnental Authority, in each case as specified in Schedule 1-3. 

"'.Purchaser's Rcquir,2d Consents'" means, with respect to each Purchaser, (i) the 
consent, waiver or release of any Person other than a Governmental Authority necessary tbr such 
Purchaser to consummate the transactions contemplated by this Agreement, and (ii) the required 
notice to. or con~.ent, waiver or release of any such other Person. in each case as specified m 
Schedule I-4. 

"'Representatives'" means the officers, directors, managers, employees, counsel, 
ac,20untanls, financial advisers or consuhants of a Person. 

"'Schedul,2" or "'Schedules" means one or more of th,2 disclosure sch,2dulcs 
attached hereto. 

"Schedule of Ass,2ts and Liabilities" has the meaning s,2t forth in Section 2.01(c). 

"'Seller'" has the m,2aning set forth in the introductory paragraph to this 
Agreement. 
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' ' : ,cller's Governmental Approvals" means (i) the approval of the transactions 
contemplated by this Agreement by any Go: crnmcntal Authority of competent jurisdiction over 
Seller that is required for Seller to cunsummatc such transactions, and (ii) the required notice to, 
filing with, or ct.nsent, approval or at, thorization ot: any Guvcrnmcntal Authority. in each case as 
specified in Schedt.lc 1-5. 

"'Seller's Reqt, ircd Consents" means li) the consent, wai',er nr release of any 
Person other than a Governmental Authority nccessa~' for Seller to consmnmatc the transactions 
contemplated b3' this Agreement. and (ii) the required notice to, or consent, waiver or release of 
any such other Person. ira each case as specified in Schedule 1-6. 

"Special Warrants, Deed '  means that certain Special Warranty Deed, substamially 
in the tbrna of Exhibit _C, to be executcd and delivered by Seller at Closmg. 

""qubsidiar'd" means, with respect to any Person, any corporation or other 
organization, whether incorporated or unincorporated, of which such Person or any Subsidiaries 
of such Person owns. directly or indirectly, more than 50% of the stock or other equity interest, 
or controls more than 50% of the voting power entitled (x) to vole on the election of members to 
the board of directors or similar governing body or {y) to manage the busincss of such Person. 

"'il'a_..~x'" or "'Taxes" means any income, profits, franchise, v,,ithholding, ad valorem, 
personal property (tangible and intangible), rca[ property, employment, payroll, sales and use, 
social security, disability, occupation, property, severance, excise and other taxes, including an3,' 
interest, penalty or addition thereto. 

'"!~ax Proceeding" has the meaning set forth in Section 5.03(a). 

"Tax Returns" means any return, report or similar statement required to be filed 
with respect to any Taxes, including any infornaation return, claim for refund, amended return 
and declaration of estimated Tax. 

"Taxing Authority" means, with respect to any Tax, the governmental entity or 
political subdi,,i:don thereof that imposes such Tax, and the agency (if any) charged with the 
collection of such Tax tbr such entity or subdivision. 

"Termination Date" has the meaning set lbrth in Section 7.01(b)(i). 

"Title Poli(Ly.'" means the title policy in respect of the Owned Real Property that 
Seller will have obtained pursuant to the Purchase and Sale Agreement. 

"Transferable Permits" means all those Permits relating to the Facility (and all 
applications pertaining thereto) that are transferable under applicable Law from the Original 
Facility Ov.'ners or the Company to Seller or Seller and Purchasers jointly with or without a 
filing with, notice to, or consent or approval of any Governmental Authority. 

"Transfer Taxes" means all transfer, sales, use, goods and services, value added, 
documentary, stamp duty. gross receipts, excise, and conveyance Taxes and other similar Taxes, 
duties, t'ccs or charges. 

-8- 
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"'Unit" means any one ( 1 ) of  the tbur (4) power trains at the Facility. each power 
train being cumpriscd of  a single GE 7FA Gas Turbine. Foster Wheeler [lear Recovery Steam 
Generator and A LSTOM Steam Generator. 

Section 1.02 Construction. 

(a) All Article, Section, Subsection, Schedule and Exhibit rct'crenccs used in this 
Agrccmem arc t,~ Articles. Sections, Subsections. Schcdulcs and Exhibits to this Agreement 
unless othepxisc specific& ] 'he Exhibits and Schedules attached tu this Agrcement constitute a 
part o f  this Agreement and arc incurporatcd herein tbr all purposes. 

(b) l f a  tcnn is detined as one part o f  speech (such as a noun), it shall have a 
corresponding meaning when used as another part of  speech (such as a verb). Unlcss the context 
o f  this Agrccment clearly requires othcrv.'ise, words importing the masculine gcndcr  shall 
include the feminine and neutral genders and vice versa. The words "includes" or " ' including" 
shall mean "includes without limitation" or "including v.ithout limitation," the words "hcrcuf, '" 
"hereby,"  "herein,'" "'hereunder'" and similar terms in this Agreement shall refer to this 
Agrecment as a whole and not any particular Section or Article in v.,hich such words ~lppcar and 
any reference to a Law shall include any amendment thereof or any successor thereto and any 
rules and rcgulalions pronaulgatcd thereunder. Currency amounts referenced herein arc in U.S. 
Dollars. 

(c) Whenever this Agreement refers to a numbcr of  days, such number shall refer to 
calendar days unless Business Days arc specific& Whenever any action must be taken hereunder 
on or by a day that is not a Business Day, then such action may bc validly taken on or by the next 
day that is a Business Day. 

(d) Seller may. at its option, include in the Schedules items that are not material, and 
any such inclusion, or any references to dollar amounts, shall not be deemed to be an 
acknowledgment  or representation that such itcms are material or would cause a Material 
Adverse Effect, to establish any standard o f  matcriality or to define further the meaning o f  such 
terms for purposes o f  this Agreement. Information disclosed in each Schedule shall be deemed 
to be disclosed in each other Schedule hereto to the extent the applicability' u f such  inlbrmation 
on other Schedules is reasonably apparent. 

(e) l:'ach Party acknowledges that it and its attorneys have been given an equal 
opportunity to negotiate the terms and conditions of  this Agreement and that in the event an 
ambiguity o f  intent or interpretation arises, this Agreement shall be construed as if drafted jointly 
by the Parties and no presumption shall arise lhvoring any Party by virtue of  the authorship o f  
any provisions of  this Agreement. 

ARTICLE II 
PURCHASE AND SALE AND CLOSING 

Section 2.01 Pt,rchase and Sale. 

(a) On the tcrnls and subject to the conditions set fi~rth in this Agreement. Seller shall 
sell and cnnvcy to GRDA and OMPA, and GRDA and OMPA shall purchase and receive from 
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Seller. a thirty-six percent (36%) and a thirteen percent (13%) undi',ided interest in all the assets 
of the t.'acility, respecti,.ely, v, hich are described below: 

(i) all real propcrty used in connection with the operation of the Facility as of 
the l!xccution Date and to be m~.ned by Seller as of the closing of the Purchase and Sale 
Agrcemcnt (the "Owned Real Properly"); 

(ii'l the real properly leaschold cstatcs and the related lease or sublease 
agreements, if any. relating to the Facility and all appurtenances thereto, together with 
buildings, fixtures and real property improvements thereon and thcrcm including all 
constnlclion work in progress; 

(iii) all of(i)  the machinery', mobile or other,*ise, equipment, vehicles, tools. 
fixtures, furniture and furnishings, and other tangible personal properly related to or used, 
or useful, in the operation of the Facility ( I ) other than Inventory. (2) that arc licensed, 
owned or leased by or to the Facility, (3) that arc used in the operation of the Facility, and 
(4) that. in the Ordinary Course. arc customarily located at the Facility, and (ii) the 
electrical connection equipment and ancillary support facilities located on the Facility- 
side of any of the distribution interconncction points or the transmission interconnect ion 
points: 

(iv) all natur~,l gas in in,,'cntory relating to the operation of the Facility located 
at the Facility or owned and in stor~,ge (the "'Fuel Inventory"); 

(v) the following items intcnded to bct, scd or consurncd at the Facility in thc 
Ordinary Course that arc on hand at the Facility or owned as of the closing of the 
Purchase and Sale Agreement: spare, replacement or other parts; tools, special tools. 
equipment, lubricants, chemicals, fluids, lubricating oils, supplies, filters, fittings, 
connecters, seals, gaskets, hardware, wire and other similar materials: maintenance, shop 
and office supplies; and other similar items of personal properly in existence as of the 
closing crfthc Purchase and Sale Agreement, excluding Fuel Inventory (the "Inventory"): 

(vi) subject to the receipt of necessary consents and approvals, the contracts. 
agrccments, arrangements, licenses and leases of any nature to which the Facility is 
bound or subject, to the extent exclusively relating (in whole or in part) to Ihe ownership, 
lease, maintenance or operation of the Facility (the "'Facility Contracts"): 

(vii) subject to the reccipt of necessary consents and approvals, the 
Transferable Permits; 

(viii) except to the extent such materials are subject to confidentiality, non- 
disclosme or similar agreements in favor of third panics whose consent to transfer is not 
obtained, the non-privileged books, records, documents, drawings, reports, operating 
data. opt'rating safety and maintenance manuals, inspection reports, engineering design 
plans, bl:aeprints, specifications and procedures and similar items, (i) located at and 
relating exclusively to thc Facility, or (ii) otherwise exclusively relating to the Facility it" 
specifically identified and reasonably requested by Purchasers: 

Q - I0-  
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(ix) unexpired, transfcrable warranties and guarantees from third parties to the 
extent relating to any of the assets of the Facility: provide,d, howcv(,r, that to the extent 
there arc warranties or guarantees that are not transferable to OMPA and GRDA..Seller 
shall cnlbrce such rights to the full benefit and assign any such benefit received from 
third pat ios  to OMPA and GP, DA in their rcspcctivc Owncrship Percentages; 

(x) advance payments, prepayments, prepaid expenses, deposits and the like 
~*. hicb exist as of the closing of the Purchase and Sale Agreement: 

(xi) all other assets or rights of any kind. real or personal, tangible or 
intangible, that arc nv.ncd by the Company at the closing of the Purchase and Sale 
Agrecnlt nt; and 

(xii) any other rights that Seller shall have obtained under the Purchase and 
Sale Agreement; provi~h,d, however, that to the extent any such rights are not transferable 
to OMPA and GRDA. Seller shall cnlbrcc such rights to the thll benefit and assign any 
such benefit received from the Original Facility Owners to OMPA anti GRDA in their 
rcspecti',e Ov.nership Percentages. 

(b) Subject to applicable Laws, upon the Closing. GRDA and OMPA shall assume 
thirty-six percent (36~'~.) and thirlccn percent (13+o) respectively of all the obligations and 
liabilities of any kind or nature whatsoever related to. arising from or associated with any of the 
tbllowing to the extent relating to any of the assets of the Facility: 

(i) all liabilities and obligations under all contracts, agreements, 
arrangcn|ents, commitments, undertakings, and licenses assigned to Purchasers under this 
Agreement. including the Facility Contracts and the Transferable Permits; 

(ii) all liabilities or obligations of Seller under or relating to the following (i) 
the costs for corrective actions associated with any violation or alleged violation of 
Environmental Laws with respect to the ownership, lease, maintenance or operation o|" 
any of the assets of the Facility. prior to. on or after the Closing Date, (ii) any fines or 
pcnahies arising in connection with any violation or alleged violation of Environmental 
Laws with respect to the ownership, lease, maintenance or operation of any of the assets 
of the Facility prior to, on or alter the Closing Date, (iii) loss of life, injury to Persons or 
property or damage to natural resources (whether or not such loss, injur3,' or damage arose 
or was made manifest before the Closing Date or arises or becomes manifest on or after 
the Closing Date). in each case caused (or allegedly caused) by any environmental 
condition or the presence or release of Hazardous Substances at, on. in. under, or 
migrating from or to any of the assets of the Facility prior to, on or after the Closing Date, 
including any environmental condition or Hazardous Substances contained in building 
materials at or adjacent to any of the assets of the Facility or in the soil. surface water. 
sediments, groundwater, landfill cells, or in other environmental media at or near to any 
of the assets of the Facility, and (iv) the investigation or rcmediation (whethcr or not such 
investigation or remediation commenced betbrc the Closing Date or commences on or 
after the Closing Date) of any environmental condition or Hazardous Substances that are 
present or have been released prior to, on or after the Closing Date at, on. in. under or 
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migrating from or tu any of the assets of the Facility or in the soil. surlhce water, 
sediments, groundv.'ater, landfill cells or in other enviromnental media at or adjacent to 
an,.' of th,- assets of the Facility: 

(ifi) any and all liabilities and obligatinns respecting any changes or 
improvements needed to any of the assets or'the Facility, if any. lbr them to bc in 
matcrial compliance with respect to safety, building, fire, land use. access (including, the 
Americans With Disabilities Act) or similar Laws rcspecting the physical condition of the 
~,sscts of the Facility: 

{i,,) without limiting the representations and warranties of Seller contained 
hcrcin or Purchasers' rights tbr a breach thereof, any and all liabilities, claims, fines, 
penalties and expenses not otherwise enumerated above which m any way arise out or'or 
are related to or associated with the owncrship, possession, usc or operation of the 
Facilit) c.r the assets bcfore or atier the ( 'lnsmg: and 

(,.) all liabilities, whcthcr to employees of the Facility or nthcrs, arising under 
t'cdcral labor or employment laws, to the extent that such liabilities arise out ofnr  are 
attributable to {i) conduct occurring only on or after the Closing Datc or (it) conduct 
occurring prior to the ("losing Date but continuing on or after the Closing Date. to the 
cxtcnt such liabilities accrue for time periods on or after the Closing Date. 

(c) Assets and liabilities of the Facility are set tbnh in detail in Schedule 2.01 
("Schedule of.Assets and Liabilities"). 

Section 2.02 Purchase Price. 

(a) The base purchase price to bc paid by GRDA to Seller ("GRDA's Base Purchase 
Pricq") shall bc thirty-six percent (36%) of eight hundred fifty, two million dollars 
($852,000,000). GRDA shall deposit, at least one (1) Business Day prior to the estimated 
closing date of the Purchase and Sale Agreement, an aggregate amount equal to GRDA's  Base 
Purchase Price, as estimated in good faith by Seller ("GRDA's Estimated Purchasc Price"), into 
an escrow account established under the GRDA Escrow Agreement. Seller shall notify GRDA 
of the estimated closing date of the Purchase and Sale Agreement and deliver a calculation of 
GRDA's  Estimated Purchase Price in writing to GRDA at least seven (7) days prior to the 
closing date of the Purchase and Sale Agreement. 

(b) The base purchase price to be paid by OMPA to Seller ("OMPA's Base Purchase 
Price:") shall be thirteen percent (13%) of eight hundred fifty two million dollars ($852,000,000). 
OMPA shall deposit, at least one ( 1 ) Business Day prior to the estimated closing date of the 
Purchase and Sale Agreement. an aggregate amount equal to OMPA's  Base Purchase Price, as 
estimated in good faith by Seller COMPA's  Estimated Purchase Price"). into an escrow account 
established under the OMPA Escrow Agreement. Seller shall notify OMPA of the estimated 
closing date of the Purchase and Sale Agreement and deliver a calculation of OMPA's  Estimated 
Purchase Price in writing to OMPA at least seven (7) days prior to the closing date of the 
Purchase and Sale Agreement. 
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(c) (iRD,,\'s Base Purchase Price and OMPA's Base Purchase Price shall be adjusted 
in accordance v, ith the adjustments to tile Base Purchase Price as set tbrth in the Purchase and 
Salc Agreement and Section 2.06 of this Agreement. 

Section 2.(13 ('losing. The closing of the transactions contemplated by this Agreement 
(the "(.'k)sin.g") shall take place at the offices of Stroock & Stroock & l.avan I.LP, 18(1 Maiden 
Lane, New York. NY 10038 at 10:00 A.M. local time, on the later of( i )  tv,o (2) days follov,ing 
the cffcctivcncs-; of dissolution nfthc ( 'ompany and (ii) second Business Day after the conditions 
to the Closing set lbrth in Article VI (other than actions to bc taken or items to bc delivered at the 
(.'losing) ha,.c been satisfied or waivcd by the applicable Party or Parties. or on such other date 
and at such other time and place as the Parties mutually agree in writing. All actions listed in 
Section 2(.)4 or Section 2(.)5 that occur on the Closing Date shall bc deemed to occur 
simultaneously .at the Closing. Subject to the provisions of Arliclc VII, failure to consummate 
the purchase and sale provided for in this Agreement on the date determined pursuant to this 
Section 2.03 v,i;l not result in the termination of this Agreement and will not relieve any Party of 
any obligation under this Agreement. 

Section 2.04 ( ' losing l)eli,,cries by Seller to Purchasers. At tile (?losing, Seller shall 
deliver, or shall cause to be delivered, to each Purchaser tile follov,'ing: 

(a) irastruments of transfer and conveyance, properly executed anti ackno',~ ledged by 
Seller, in such customaD' Ibrm as is reasonably acceptable to both Seller and Purchasers, that arc 
necessary to transfer to and vest in each Purchaser of its respective undivided interests in the 
assets or which may otherwise be required by the Title lnsurer, including (i) the Bill of Sale, (it) 
the Assignment and Assumption Agreement, and (iii) the Special Warranty Deed; 

(b) the certificate described in Section 6.02(c); and 

(c) an affidavit dated as of the Closing Date, in the form required by Treasury 
Regulations Section 1. 1445-2(b)(2) and signed under penalties of perjury, stating that such Seller 
is not a foreign person (;vithin the meaning of Section 1445 of the Code). 

Section 2.05 Closing Deliveries by' Purchasers to Seller. 

(a) At the Closing, GRDA shall deliver, or shall cause to be delivered, to Seller the 
certificate described in Section 6.03(c). 

(b) At the Closing, OMPA shall deliver, or shall cause to be delivered, to Seller the 
certificate described in Section 6.03(c). 

) • * . 

Section 2.06 I ost-C Iosmg Adlustment. After the Final Purchase Price is determined in 
accordance with the Purchase and Sale Agreement, 

(a) i fGRDA's  Estimated Purchase Price is less than thirty-six percent (36%) of the 
Final Purchase l'rice, then GRDA shall pay Seller within tbur (4) Business Days by wire transfer 
of immediately available funds, the difference between thirty-six percent (36%) of the Final 
Purchase Price and GRDA's  Estimated Purchase Price plus interest thereon at the Interest Rate 
tYom the CIosin? Date through and including the date of such payment. I fGRDA's  Estimated 
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Purchase Price i.'; greater than thirty-six percent (36%) of the Final Purchase Price, then Seller 
,;ha~l pay GRDA within six ~6) Business Days by wire transfer of immediately available funds. 
the difference bctv, ccn GRDA's Estimated Purchase Price and thirty-six percent (36°/,) of the 
Final Purchase Price plus interest thereon at the Interest Rate from the (?losing Date through and 
including the dale of such payn]ent. In each case. the recipient Party or Parties. as applicable. 
shall designate the account or accounts to which such payments are to bc made at least tv,'o (2) 
Business Days prior to the date such payments arc due. 

(b) it OMPA's Estimated Pt, rchase Price is less than thirteen percent (13'!~,) of the 
Final Purchase Price. then OMPA shall pay Seller v,'ithin fot,r (4) Busincss Days by ~`.irc transfer 
of immediately available funds, the di ffercncc bctv, ecn thirteen percent (13'L,) of the Final 
Purchase Price and OMPA's Estimated Purchase Price plus intcre.,,t thereon at the Interest Rate 
from the Clnsing Date through and including the date of such payment. I fOMPA's Estimated 
Purchase Price is greater than thirteen percent (13%) of the Final Purchase Price. then Seller 
shall pay OMPA within six (6) Business Days by wire transfer of immediately available funds, 
the difference between OMPA's Estimated Purchase Price and thirteen percent (13'Y,,) of the 
Final Purchase Price plus interest thereon at the lntcrcst Rate from the Closing Date thrnt,gh and 
including the dale of  such payment. In each case, the recipient Party or Parties. as applicable, 
shall designate the account or accounts to which such payments arc to bc made at least two (2) 
Busincs.,, Days prior to the date such payments arc duc. 

Section 2.07 Purchase Price Allocation. Each Purchaser's purchase price represents the 
amount agreed upon by the Panics for Tax purposes to be the aggregate value of such 
Purchaser's respective interests in the assets of  the Facility, and shall be allocated among such 
assets in accordance with Section 2.08 of the Purchase and Sale Agreement. "fhc Parties shall 
report the transactions contemplated in this Agreement in a manner consistent v,ith such 
allocation, and none of them shall take any position inconsistent therewith in any Tax l",eturns, 
including IRS Fonn 8594, in any refund claim, in any Tax Proceeding, or otherwise. E'ach of the 
Parties shall notify the others if any Taxing Authority proposes to reallocatc the purchase price. 

ARTICLE Ill 
REPRESENTATIONS AND WARRANTIES OF SELLER 

Seller hereby severally represents and v,'an'ants to Purchasers that: 

Section 3.[)1 Organization and Qualification. Seller is a corporation duly formed, 
validly existing and in good standing under the Laws of  the State of  Oklahoma. Seller is duly 
qualified or licensed to do business in each other jurisdiction where the actions required to be 
per|brmed by it hereunder makes such qualification or licensing necessary, except in those 
jurisdictions where the failure to bc so qualified or licensed would not, in the aggregate, have a 
Material Adverse Effect. 

Section 2.02 Authoril2/. Seller has all requisite company power and authority to 
execute and deliver this Agreement, to perform its obligations hereunder and to consummate the 
transactions contemplated hereby. The execution and delivery by Seller of this Agreement. and 
the pcrtbnnancc by Seller of its obligations hereunder, have been duly and validly authorized by 
all necessary lirr, itcd liability company proceedings on the part nf Seller. Subject to the closing 
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of the Purchase anti Sale Agreement. this Agreement has been duly and validly executed and 
dcli,.crcd by Seller and constitutes the lcgak ,.alid and binding obligation of Seller cntbrccablc 
against Seller m accordance with its terms, except as the s~imc may bc limited b> bankruptcy. 
insolvency, reorganization, arrangement, moratorium or other similar Lav.s relating to or 
affecting the rights of creditors generally, or by generaJ equitable principles regardless o[" 
s'* bother considered in zfl proceeding at law or in equity. 

Section 3.03 No Conllicts; Consents and Approvals. Subject to Seller's obtaining 
Seller's Governmental Approvals and Seller's Required ('onscnts, the execution and delivcu, by 
Seller of this A~rcemcnt does not. and the pcrtbnnancc by Seller of its obligations under this 
Agreement and the consummation of the transactions contemplated hereby will not: 

(a) conflict with or result in a violation or breach of any of the terms, conditions or 
provisions of the Charter Documents of Seller: 

(b) ~ iolate nr result in a default (or give rise to any right oftennination, cancellation 
or acceleration) tinder any Contract to which Seller is a party, or require any notice under any 
Contract to ,,,, hich Seller is a party or by '*vhich it is bound or to which any of the assets of the 
Facility is subject (or result in the imposition ufany 1,ien (other than a Pen'nittcd Lien) upon any 
of the assets of the Facility) except as '*vould not, individually or m the aggregate, ha,.e a 
Material Adverse Effect: 

(c) '*'iolate or brcach any Lax,,,' or writ, judgment, order or decree applicable to Sol|or 
or the assets of the Facility except as would not, individually or in the aggregate, ha,.e a Material 
Adverse Effect; and 

(d) require the consent, approval or authorization ot: filing with, or notice to any 
Person which, if  not obtained, v,,ould prevent Seller from pcrtbrming its obligations hereunder. 

St:ctaon .~.04 Ownership of Partnership Interests. As of the closing date of the Purchase 
and Sale Agreement, Seller will own the entire partnership interest of the Company directly and 
frcc and clear ot all Liens. 

Section 3.05 Litigation. There arc no Claims pending or, to Seller's Kno'*vledgc, 
threatened in writing, or, to Seller 's Knowledge, any investigations ongoing or threatened in 
writing against Seller before any Governmental Authority or any arbitrator, that would, in the 
aggregate, have a material adverse effect on Seller's ability to perform its obligations hereunder. 
Seller is not sub,ect to any judgment, decree, injunction, rule or order of any Govcrumcntal 
Authority or any arbitrator that prohibits the consummation of the transactions contemplated by 
this Agreement or would, in the aggregate, have a material adverse effect on Seller's ability to 
perform its obligations hereunder. 

Section 3.06 Compliance v¢ith Laws. Seller is not in violation of any La'*v, except for 
violations that v, ould not, in the aggregate, have a material adverse effect on Seller's ability to 
pertbrm its obligations hereunder. 
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Section 3.07 Brokers. Seller does not ha',c any liability or obligation to pay fees or 
commissions to any broker, finder or agent with respect to the transactions contemplated by this 
Agreement for ~ hich any Purchaser or its Affiliates could become liable or obligated. 

Section 3.08 No Kuowledgc of Breach. Seller does not know of an,," breach by any 
I'urchascr of an) of its respective representations and warranties herein. 

ARI"ICI,E IV 
REPRESENTATIONS AND WARRANTIES OF PURCHASERS 

Each Purchaser hereby, severally and not jointly, represents and v,'arrauts to Seller and to 
the othcr Purchaser that: 

Scction 4.01 Organization and Qualification. 

(a) (3MPA is a governmental agency of the State of Oklahoma and a body politic and 
corporate dul~ created and validly existing under the laws of  Oklahoma. 

(b) GRDA is a go,,ernmcntal agency of the State of Oklahoma aud a body politic and 
corporate duly created and validly existing uuder the lav.s of Oklahoma. 

(c) Such Purchaser is duly qualified or licensed to do business in each other 
jurisdiction v. hcrc the actions required to be perlbrmcd by it hereunder makes such qualification 
or licensing necessary, except in those jurisdictions where the failure to be so qualified or 
licensed would rtot have a material ad',erse cflbct on such Purchaser's ability to perform its 
obligations hereunder. 

Section ~'.02 Authority. Such Purchaser has all requisite entity power and authority to 
enter into this Agreement, to perform its obligations hereunder and to consummate the 
transactions contemplated hereby. The execution and delivery by such Purchaser of this 
Agreement and lhe perfon'nance by such Purchaser of its obligations hcreunder have been duly 
and validly authorized by all necessary entity action on behalf of such Purchaser. This 
Agreement has been duly and validly executed and delivered by such Purchaser and constitutes 
the legal, valid and binding obligation of such Purchaser cnlbrceable against such Purchaser in 
accordance with its terms except as the same may be limited by bankruptcy, insolvency, 
reorganization, arrangement, moratorium or other similar Laws relating to or affecting the rights 
of creditors generally or by general equitable principles. 

Section 0,.03 No Conflicts; Consents and Approvals. Subject to such Purchaser's 
obtaining such Purchaser's Governmental Approvals and such Purchaser's Required Consents, 
the execution and deliver':' by such Purchaser of  this Agreement does not, and the perlbrmance 
by such Purchaser of its obligations under this Agreement and the consummation of the 
transactions contemplated hereby will not: 

(a) conflict with or result in a violation or breach of any of the terms, conditions or 
provisions of its Charter Documents; 
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(b) violate or result in a dethult (or give rise to any right or'termination, cancellation 
or acceleration) under an~ ('ontract to which such Purchaser is a party, except for any such 
violations or delhults (or rights of termination, cancellation or acceleration) ~ hJch would not. in 
the aggregate, have a material adverse effect on such Purchaser's ability to perform its 
obligations hereunder; 

(c) ', iolate or breach any Lay, or writ, judgment, order or decree applicable to such 
Purchaser: and 

(d) require the consent, approval or authorization ot] filing with. or notice to any 
Person ,.s hich, if not obtained, would prevent such Purchaser from pcrfon'ning its obligations 
hereunder. 

Section ,1.04 ~ a t i o n .  Fhere are no Claims pending or. to such Purchaser's 
Knowledge, threatened in writing, or, to such Purchaser's Knowledge, any investigations 
ongoing or threatcncd in writing against such Purchaser before any Govermncntal Authority or 
any arbitrator, that v, ould. in the aggregate, have a material adverse effect on such Purchaser's 
ability to perform its obligations hereunder. Such Purchascr is not subject to any judgment. 
decree, injunction, rule or order ofan~ Governmental Authority or an), arbitrator that prohibits 
the consummation of the transactions contemplated by this Agreement or would, in the 
aggregate, ha,. e a material adverse effect on such Purchaser's ability to pcrfoml its obligations 
hereunder. 

Section 4.05 Compliance with Laws. Such Purchaser is not m violation of any Law, 
except tbr violations that would not, in the aggregate, have a material adverse effect on such 
Purchaser's ablh 3,' to per onn its obligations hereunder. 

Section ,1.06 Brokers. Such Purchaser does not have any liability or obligation to pay 
fees or commissions to any broker, finder or agent with respect to the transactions contemplatcd 
by this Agreement tbr which Seller or its Affiliates could become liable or obligated. 

Section ,1.07 No Knowledge of Breach. Such Purchaser does not ha~,c Knowledge of 
an), breach by Seller of any of its respective representations and warranties herein. 

Section ,1.08 Oppornmity tbr Independent Investigation. Such Purchaser is an 
experienced and knowledgeable investor in the [J.S. power generation and development 
business. Such Purchaser has conducted its own independent review and analysis of the 
business, operations, assets, liabilities, results of operations, financial condition, technology and 
prospects of the Company and acknowledges that such Purchaser has been provided access to 
personnel, properties, premises and rccords of the Company for such purpose. In entering into 
this Agreement, such Purchaser has relied solely upon the representations, warranties and 
covenants contained herein and upon its own investigation and analysis of the assets and 
liabilities, the Company and the business conducted by the Company (such investigation and 
analysis having been perlbrmcd by such Purchaser or such Purchaser's Rcpresenlatives), and 
such Purchaser: 

(a) acknowledges and agrces that it has not been induccd by and has not relied upon 
an',' representations, warranties or statements, '.s hether oral or written, express or implied, made 
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by Seller or an.v of'its Representatives, Affiliates or agents that arc nut expressly set t+orth in this 
Agreement: 

(b) acknowledges that, except as expressly provided herein. Seller does not make and 
have not made aqy representations or v.'arrantics of any kind. express or implied, v.ritten or oral, 
as to compliance with Law. and,'nr any requirements fur altcratiuns or impruvcrncnts to comply 
with l.,av,., including any representations ur warranties pertaining to zoning, environmental or 
other law: the generators, pipelines ur other physical equipment and fixtures on the Real Prupcrty 
cumprising or assuciatcd with the Facility, ur any uther aspect of the economic operations un 
such Real Properly; the conditiuns ufthe soils, water ur gruundv,'ater of, or in the vicinity of. 
such Real Prupcrty: or any other matter bearing on the use, value or cunditiun ufthe assets of the 
(?ompany: 

(c) acknov,'lcdges and agrces that none of Seller, the Company or vny of their 
respective Representatives, Affiliates or agents makes or has made an3.' representation or 
v, arranty, either express or implied, as tu the accuracy ur cumpletencss ut" any of the infortnation 
provided or made available to such Purchaser or its Representatives, sharehnldcrs. Affiliatcs or 
agents, includint~, v,'ithuut fu+nitation, any information included in the Cunfidcntial Mcrnorandum 
dated Octubcr 2007 and any informatiun, documcnt, ur material pro'.idcd or made available, or 
statements made, to such Purchaser (including its Representatives. sharchuldcrs, Affiliates and 
agents) ,.luring site or office visits, in any "'data ruoms.'" management presentations ur 
supplemental due diligence inlbrmation pruvidcd lu such Purchaser (including its 
Reprcsentatives, shareholders, Affiliates and agents), in cunnection with discussions with 
managemenl or ~n any other tbrm in expectation of the transactions contemplated by this 
Agrecmcnt (coll,ctively, the "'Due Diligence lntormation"); 

(d) acknowledges and agrees that (i) the Due Diligence lnlbrrnation includcs certain 
projections, estimates, and uther forecasts, and certain business plan information, (ii) there are 
uncertainties inherent in attempting tu make such prujecliuns, estimates and other forecasts and 
plans and such Purchaser is l~+miliar with such uncertainties, and (iii) such Purchaser is taking 
full respunsibility fur making its own cvaluatiun ufthe adequacy and accuracy of all projections, 
estimates and other fi)recasls and plans so furnished tu it and any use ufor  reliance by such 
Purchaser on such prqjectiuns, estimates and other tbrecasts and plans shall be at its sole risk: 
and 

(e) agrees, to the fullest extent permitted by Law. that none uf Seller, the Company ur 
any of their respective Representatives, Affiliates or agents shall have any liability or 
responsibility whatsoever tu such Purchaser ur its Representatives, shareholders, Affiliates or 
agents on any basis (including, without limitation, in contract or tort, under fcderal or state 
securities Laws or otherwise) resulting from the furnisbing to such Purchaser. or from such 
Purchaser's use of, any Due Diligence Infurmation. 

ARTICLE V 
COVENANTS 

The Parties hereby covenant and agrec as follows: 
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Section 5.(11 .Access of Purchasers. 

(a) During the Interim Period, Seller shall provide Purchasers and their 
Representatives ~.ith reasonable access during normal business hours to the Facility and the 
officers and martagcment employees of the Company in such a manner so as not to unreasonably 
intcrt'cre ,.~ ith th,: business or operations of the Company; provided, however, that Seller shall 
have the right to (i) ha;c a Representative present for any communication with employees or 
officers of Seller or its contractors and (ii) impose reasonable restrictions and requirements for 
safety or operational purposes: provi~h,d./hrther, that neither Purchasers nor their 
Representatives shall collect or analyze any environmental samples (including building 
materials, indoor and outdoor air, surlace and ground water, and surface and subsurface soils), 
without the prior v. ritten authorization of Seller. Notwithstanding the forcgoing, Seller shall not 
be required to provide any intbrmation or allow any inspection which they reasonably believe 
they may not provide to Purchasers or allow by reason of applicable Law, which constitutes or 
allows access Io reformation protcctcd by attorncy client pri,.ilege, or which Seller is required to 
kccp confidential or prevent access to by reason of contract, agreement or understanding with 
third parties if  Seller has used reasonable commercial efforts to obtain the consent of such third 
party to such inspection or disclosure. Notwithstanding anything contained herein, Purchasers 
shall not be permitted to contact any of  the Facility's vendors, customers or suppliers, or any 
Governmental Authorities. during the Interim Period without receiving prior x; rittcn 
authorization from Seller, which authorization shall not be unreasonably withheld Following 
the ( 'losing, Seller shall be entitled to retain copies of all books and records relating to its 
ownership and/or operation of the Facility. 

(b) Each Purchaser shall, sevcrally and not jointly, indemnity, defend and hold 
harmless Seller and its Representatives from and against any and all l,osscs incurred by Seller, 
its Representatives or any other Person arising out of Such Purchaser's access rights under this 
Section 5.01, including any Claims by such Purchaser's Representatives tbr any injuries or 
Losses while present at the Facility. 

Scction 5.02 Conduct of Business Pending the Closing. 

(a) During the Interim Period, Seller shall use commercially reasonable cflbrts to 
operate and maintain the Facility in the Ordinary, Course in accordance with Prudent Operator 
Practices and in material compliance with all applicable Laws. Without limiting the foregoing, 
except as otherwise contemplated by this Agreement or set forth in Schedule 5.02(a} or as 
consented to by Purchasers. which consent shall not be unreasonably withheld, conditioned or 
delayed, Seller will not permit the Company to, during the Interim Period: 

(i) sell, transfer, convey or othenvise dispose of, or encumber any of  its assets 
outside the Ordinary Course; 

(ii) other than trade or account payables incurred in the Ordinary Course, 
mcur, create, assume or otherwise become liable tbr any Debt other than Debt that ',,,ill be  
discharged at or prior to Closing; 
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(iii) merge or consolidate with any other Person or acquire all or substvntially 
all of the assets of any other Person, having a value of more than one hundred thor,sand 
dollars (SlO0.OOtt) in an,,' one instance or fi'.c hundred thousand dollars ($500,000) in the 
aggregate: 

(iv) issue or sell any of its equity interests: 

(',) purchase any securities of any Person. except for short-tenn invcsmacnts 
or cash equivalents made in the Ordinary Course: 

(vi) effect any recapitalization, reclassification or like change in its 
capitaliz*tion: 

(vii) except in the Ordinary' Course, acquire any material assets: 

(viii) engage m an}' new line ut'bnsincss: 

Cx) make any change in its accounting or Tax reporting principles, methods or 
policies, except as required by GAAP. or cease to bc treated as a disregarded entity for 
federal and Oklahoma state income tax purposes: 

(x) make any material change m the levels ot" inventory, maintained at the 
Facility ;br the applicable tilne of year, except for such changes as arc consistent with 
Prudent Operator Practices: or 

(xi) agree or commit to do any o('thc foregoing. 

(b) Notwithstanding Section 5.02(a) or any other provision herein, Seller may permit 
the Company to (it take commercially reasonable actions v,.ith respect to emergency situations 
amd,'or to comply with applicable l.aw. 

(c) With respect to any Permits lbr which the date for filing a renewal appltcation 
~ill have passed by the Closing Date, Seller shall, or shall cause the ( 'ompany to, file by the 
( ' losing Date all applications necessary' to renew such Permits in a timely thshion without any 
material modifications to the terms of such Permits. 

(d) Seller shall use commercially reasonable efforts to maintain through the Closing 
Date all insurance policies applicable to the Facility in the Ordinary Course consistent with 
Prudent Operator Practices. 

Section 5.03 Tax Mailers. 

(at Cooperation. Purchasers and Seller shall cooperate fully, and shall cause their 
respective Affiliates to cooperate fully, as and to the extent reasonably requested by either Party, 
m connection w,th the filing of Tax Returns pursuant to Section 2.07 and this Section 5.03 and 
any audit, litigation or other proceeding (each a "Tax Proceeding") with respect to such Tax 
Returns. Such cooperation shall include the retention and (upon a Party's request) the provision 
of records and information which are reasonably relevant to any such "Fax Proceeding and 
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inaking employees available on a mutually convenient basis to  pro', idc additional information 
and explanation of any material provided hereunder. 

(b) Transfer Taxes. All Transfer Taxes incurred m connection with this Agreement 
and the transactions contemplated hereby (whether imposed on Seller or any Purchaser) shall be 
paid by Seller when duc. Seller will timely prepare and file. to the extent required by applicable 
Law, all necessary Tax Returns and other documentation with respect to all such Transfer Taxes. 

Section 5.04 Public Announcements. Seller and Purchasers ,,','ill consult '.~ith each 
other before issuing, and provide each other a reasonable opportunity to review and make 
reasonable comment upon. any press release or making any public statement with respect to this 
Agreement and the transactions contemplated hereby and. except as may be required by 
applicable I+aw or any listing agreement with a national securities exchange or quotation system, 
will not issue any such press release or make any such public statement prior to such 
consultation. 

Section 5.05 Expenses and Fees. Except as expressly provided other~.isc herein, all 
costs and expenses incurred in connection with this Agreement and the transactions 
contemplated hereby shall hc paid by the Party incurring such expenses. Not;vithstanding the 
tbregoing, (i) all Transfer Taxes incurred in connection with this Agreement and the transactions 
contemplated hereby shall be paid by Seller as provided in Section 5.03 and (ii) except as 
othcr,,,.isc specifically set forth in Section 5.06, all fees, charges and costs of economists and 
othcr cxpcrts, if any, jointly retained by Purchasers and Seller in connection with submissions 
made to any Governmental Authority and advice in connection therewith respecting approval of 
the transactions will be paid by the Parties in accordance with their respective Ownership 
Percentages. All such charges and expenses shall be promptly settled between the Parties at the 
Closing or upon termination or expiration of further proceedings under this Agreement, or with 
respect to st.oh charges and expenses not determined as nf such time, as soon thereafter as is 
reasonably practicable. 

Section 5.06 Agreement to Cooperate; Rcgulator5' Approvals. 

(a) Subject to the terms and conditions of this Agreement and applicable Law, each 
Party shall use its reasonable commercial efforts to take, or cause to be taken, all action and do, 
or cause to be done, all things necessary,, proper or advisable to obtain as promptly as reasonably 
practicable all necessary or appropriate waivers, consents, approvals or authorizations of 
Governmental Authorities, including without limitation the OCC, and to satisfy all other 
conditions required in order to consummate the transactions contemplated by this Agreement 
(and, in such case, to proceed with the consummation of the transactions contemplated by this 
Agreement as e.xpeditiously as possible). 

(b) In addition to and without limitation of the foregoing, Seller. on the one hand. and 
Purchasers, on the other hand, shall (i) file as soon as practicable, but in no event later than sixty 
I60) days following the Execution Date, any application, form or report required by FERC or the 
OCC" (in the case of Seller), and (ii) file as soon as practicable, but in no event later than thirty 
(30) days follov,,ing the Execution Date, any form or report required by any other Governmental 
Authority relatir.g to antitrust, competition, trade or energy regulation matters. Such sixty (60) 
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day period or thirty (30) day period, as the case may be. shall be extended if the Parties agree 
that such c x t c n s o n  Js in the best intcrcsts of the Panics. Each of the Panics shall request 
expedited treatment of any such filings. Seller and each Purchaser shall (A) respond as promptly 
as practicable to any inquiries or requests received from any (.iovcmmcntal Authority for 
additional infi)rmafiun or documentation, and (B) nut enter into any agreement ;vilh any 
Governmental Authority to not to consummate the transactions contemplated by this Agreement, 
except v,'ith the 9rior consent of the other Party (which shall not be unreasonably v,'ithbeld. 
delayed or conditioned). 

(c) Without limiting the generality of Purchasers' undertakings pursuant to Section 
5.06(a), each Purchaser shall: 

(:) take promptly all commercially reasonable actions to tile extent necessary 
to eliminate any concerus on the part of any (}overnmental Authority regarding the 
legality under any Law of such Purchaser's acquisition of  its respective undivided 
ov.'ncrship interests in the Facility: 

(ri) use commercially reasonable cft'orts (including taking the steps 
contemplated by Section 5.06(c)0)) to prevent the entry, in a judicial or administrati,.c 
proceeding brought under any Lay,, by any (iovcmmcntal Authority or any other party ft~r 
a permanent or prclimina~, injunction or other order that would make constm~mation of 
the transactions contemplated by this Agreement unlawt'ul or that would prevent or delay 
such consummation: 

(tii) take promptly, in the event that such an injunction or order has been issued 
in such ~ proceeding, any and all commercially reasonable efforts, including the appeal 
there,)t/the posting of a bond or the steps contemplated by Section 5.06(c)(i), ncccssa~' 
to vacate, modify or suspend such iniunction or order so as to pemlit such consummation 
on a schedule as close as possible to that contemplated by this Agreement; and 

(i,,) subject to Section 5.06(a), have the responsibility, together with Seller, tbr 
securing the transfer, rcissuance or procurement of the Permits effective as of the C'losing 
Date. 

Section 5.07 Further Assurances. Subject to the terms and conditions of this 
Agreement, at any time or from time to time after the Closing. at any Party's request and without 
further considcrJtion, the other Panics shall execute and deliver In such Party such uther 
instruments or" sale, transfer, conveyance, assignment and confirmation, provide such materials 
and information and take such other actions and execute and deliver such other documents as 
such Party may reasonably request in order to consummate the transactions contemplated by this 
Agreement. 

Section 5.08 Additional Covenants of Purchasers. Each Purchaser hereby agrees with 
and covenants to Seller that: 

(a) Such Purchaser hereby waives compliance by Seller with the requirements, if any, 
ot 'Articlc b of the Unitbrm Commercial Code as in three in any state m which any of the assets 
arc located and all other similar laws applicable to bulk sales and transfers; and 
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(b} Prior to ctmsummation of the transactions contemplated hereby or the termination 
or expiration of this Agreement pursuant to its ten~ls, unless Seller shall other'a ise consent in 
writing, such Purchaser shall not take or suffer to be taken any action which v.ould cat, se any of 
such Pt, rchascr's representations and ",,.arrzintics set forth in Article IV to bc inaccurate or 
incorrect in any material respect ~is of the ( ' los ing  

(c} S~ich Pt, rchascr shall use commercially reasonable efforts to secure committed 
financing sixt3, 1~,(1) days prior to the expected closing date of the Purchase and Sale Agreement. 
in an amount adcquatc to allow it to fund its purchase obligations hereunder. 

Section 5.09 Title PolicLy. Pronlptly after Seller has obtained the Title Policy pursuant 
to Section 6.15 tlf the Pt,rchase and Sale Agrecmem. Seller shall pro'. ide each Purchaser x,.ith a 
copy of the Title Policy. 

Section 5.10 Dissolution of the Company. Seller agrees that it "..;'ill use commercially 
reasonable efforts to dissolve the Company as soon as practicable and within forty-eight (48) 
hours after the closing date of the Purchase and Sale Agreement. 

Section 5. I I Escrow Agreements. To the extent that the GRDA Escrow Agreement 
and the OMI'A l!scrov,' Agreement will not bc executed as of the Execution Date. the Parties 
hereby agree to use commercially reasonable efforts to t]nalize such escrow agreements no less 
than ten ( I 0) Business Days prior to the closing date of the Purchase and Sale Agreement. 

Section 5.12 Exhibits to the Ownership and Operating Agreement. The Parties hereby 
agree to use commercially reasonable efforts to finalize all the exhibits to the Ownership and 
Operating Agreement no less than ten (10) Business Days prior to the closing date of the 
Purchase and Sale Agreement. 

Section 5.13 Notices under the Pt,rchase and Sale Agreement. Seller hereby agrees to 
provide to each Purchaser v¢ith a copy of any notification sent or received by Seller tinder the 
Purchase and Sale Agreement. 

ARTICLE VI 
CONDITIONS TO THE CLOSING 

Section 6.01 Conditions to the Obligations of Each Party. The obligations uf thc 
Parties to proceed with the Closing are subject to the satisfaction on or prior to the Closing Date 
of all of the tbllowing conditions, any one or more of which may be waived in writing, in whole 
or in part, as to a Party by such Party: 

(a) no permanent judgment, injunction, order or decree of  a court or other 
Governmental Authority of competent jurisdiction shall be in effect which has the effect of 
making the transactions contemplated by this Agreement and the Purchase and Sale Agreement 
illegal or othcrwtse restraining or prohibiting the consummation of the transactions contemplated 
by this Agrecme~at and the Purchase and Sale Agreement (each Party agreeing to use its 
reasonable commercial cflbrts, including appeals to higher courts, to have any judgment, 
mjunction, order or decree lifted): 
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ib) smcc the l.lxccution I)ate, no Material Ad'.ersc Effect shall have occurred and be 
continuing ~̀ , ilia respect to tile Facility" 

Ic) all required waiting periods applicable to this Agrcerucnt and the transactions 
contemplated htrcby t.ndcr the I ISR Act shall have expired or been terminated: 

(d) tile transactions contemplated by the Purchase and Sale Agreement shall have 
closed" and 

le) neither Party shall have exercised any termination right such Party is entitled It) 
exercise and this Agreement shall not have terminated pursuant to Section 7.01. 

Section ~.02 Conditions to the Obligatinn_s of Purchasers. The obligation of each 
Purchaser Io proceed with the Closing ix subject to the satisfaction on or prior to the Closing 
Date of the following furlher conditions, any one or more of which may be ;valved. in ,,,.hole or 
in part, by such Purchaser: 

(a) Seller shall have performed all of its obligations hereunder required to bc 
performed by it at or prior to the Closing l)atc except where the failure to peri"()rm would not in 
the aggregate have a Material Adverse Effect; 

(b) the representations and `,varranties of Seller contained in this Agreement (v.'ithout 
regard to Material Adverse Efl'cct or similar qualifiers) shall be true and correct as of the ( ' losing 
Date, except It) ~hc extent such representations and warrvnties expressly relate to an earlier date 
(in which case as of such earlier date), except tbr failures to be true and correct that have tat)l, 
individually or in the aggregate, have rcsuhcd in a Material Adverse Effect; 

(c) such Purchaser shall have received a certilicate signed on behalf of Seller 
indicating that the conditions provided in Section 6.02(a) and Section 6.02(b) have been 
satisticd; 

(d) all such Purchaser's Governmental Approvals and such Purchaser's Required 
('onscnts shall I~ave been obtained and shall be in form and substance reasonably satisthctory to 
such Purchaser ~such governmental approvals shall be deemed reasonably satisfactory if such 
Purchaser is not subject to any conditions or restrictions which are materially more burdensome 
than those proposed in the respective applications for such governmental approvals); and 

(e) such Purchaser's receipt of deliveries to be made by Seller under Section 2.04. 

Section 6.03 Conditions to the Obligations of Seller. The obligation of Seller to 
proceed with the Closing is subject to the satislhclion on or prior to the Closing Dvte of the 
tbllowing further conditions, any one or more of which may bc waived, in `,vhole or in part, by 
Seller: 

(a) each Purchaser shall have performed in all material respects all of its material 
obligations hereunder required to be perforated by it at or prior to the Closing Date; 
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(b') the rcprescntations and warranties of each Purchaser contained in this Agreement 
shall be true and correct as of the Closing Date, except to the extent such representations and 
warranties expre:~sly relate to an earlier date (in v.hich case as ot'such earlier date), except for 
failures of the representations and warranties to be true and correct v.hich do not have a material 
adverse effect on such Purchaser's ability to pcrform its obligations hereunder: 

(c) Seller shall have rcccived a certiticatc signed on bchalfof  each Purchascr 
indicating that the conditions provided in Section 6.03(a) and Section 6.03(b) have bccn 
satisfied: 

(d) all the Seller 's (iovernmental Approvals and Seller's Required Consents shall 
ha'.( bcen obtained and shall be in form and subst,mcc reasonably satisfactnr3' to Seller (such 
governmental approvals shall be dcemcd reasonably satisfactory if Seller is not subject to any 
conditions or restrictions ;vhich arc materially more burdensome than those proposed in the 
respective applications for such governmental approvals): and 

(e) Sdler ' s  receipt ofdclivcrics to be made by each Purchaser under Section 2.05. 

ARTICLE VII 
TERMINATION 

Section 7.01 Termination. ('his Agreement nmy be terminated and the consummation 
of the transactions contemplated hereby may be abandoned at any time prior to the Closing: 

(a) by mutual written cnnscnt of Purchasers and Sell(r; 

(b) b:,' an3, Purchascr or Seller: 

( i l  if'the ( ' losing has not occurred on or bctbre two hundrcd scvcnty (270) 
days after the Execution Date (such date, as it may be extended under this paragraph, the 
"Termination Date" / ;  provided, however, (A) that the Termination Date shall be 
extended for the same period of t im( as the tim( period during which the Purchase and 
Sale Agreement has been extended: (B) either Party may extend the Termination Date to 
the date that is three (3) months following the original Termination Date upon written 
notice to the other Parties if  all conditions set forth in Article VII, othcr than the Seller's 
Governrnental Approvals or the Purchaser's Governmental Approvals, shall have been 
fulfilled or waived or shall be capable of being fulfilled; and (C) the right to terminate 
this Agreement pursuant to this Section 7.01(b)(i) shall not be available to any Party 
whose breach of any provision of this Agreement has bccn the cause ol, or resulted in. the 
t'ailure of the Closing to occur by the Termination Date; or 

(i~) if  any court of competent jurisdiction in the United States or other United 
States Gcwemmental Authority shall have issued a final order, decree or ruling or takcn 
any other final action rcstraining, enjoining or otherwise prohibiting the consummation of 
the transactions contemplated by this Agreement and such order, decree, ruling or other 
action is or shall have become final and nonappealablc; provMed, however, that the Party 
scckin~ t.~ terminate this Agreement pursuant to this Section 7.01(b)(iit shall have used 

TBI) in light of O('(" timing. 
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reasonable commercial efforls to prevent the enid'  of and to relno'.e such order, decree, 
ruling or final action; 

(c) by either Purchaser if there has been a material breach by Seller nfany 
representation, warranty, covenant or agreement contained in this Agreement v.hich (x) would 
rcsuh in a faihtre of a condition set forth in Section 6.1)2(a) or Section 6.02(b) and (y) cannot bc 
cured prior to the Termination Date: 

(d) by Seller if there has been a material breach by either Purchaser of any 
representation, ,.varranb', covenant or agreement contained in this Agreement v. hich (x) would 
rcsuh in a failure of a condition set forth in Section 6.03(a) or Section 6.03(b) and (y) cannot be 
cured prior to the Termmati;)n Date, and 

(c) automatically, if the Purchase and Sale Agrccrncnt is terminated in accordance 
with its terms. 

l h c  Party desiring to terminate this Agreement pursuant to this Section 7.01 (uther than pursuant 
to Section 7.01(a)) shall give notice of such termination to the other Party. 

Section 7.02 Effect of Temlination. In the event ol 'temlination uf this  Agreement by 
Seller or by any Purchaser prior to the Closing pursuant to the provisions of Section 7.01. there 
shall bc no liabi!ity or further obligation on the part of Purchasers or Seller or their rcspecti'.c 
ollicers, managcrs or directors (except as set lbrth in Section 5.05, this Section 7.02. Section 
8.03 and Article IX, all of which shall su~'ive the termination herenf);provided, how~'ver, that 
nothing in this Section 7.02 shall relieve any Party from liability tbr any breach of this 
Agreement by such Party prior to termination of this Agreement. 

ARTICLE VIII 
INDE.~INIFICA'r lON 

Section 8.01 Survival. All representations, warranties, covenants and obligations in this 
Agreement or in any agreement, instrument or other document delivered in connection herewith, 
and the righl to commence any Claim with respect thereto, shall survive the execution and 
delivery hereof and the (_'losing Date but shall terminate on the lirst anniversary' of the (.'losing 
Date. No Party may make or assert any Claim under any representation or warranty ol; or breach 
of covenant by, any other Party contained in this Agreement or in any agreement, instrument or 
other d~v,:ument delivered in connection herewith after the first anniversary of the Closing Date. 
except that any claims made or asserted by a Party within the applicable time period prescribed 
above setting forth such Claim in reasonable detail (including a reasonable specification of the 
legal and factual basis for such Claim and the Loss incurred) shall survive such expiration until 
such Claim is tinally resolved and all obligations v.'ith respect thereto are fully satisfied. 

Section 8.02 Indemnification. 

(a) Subject to the provisions of this Article VIII, Seller, from and aNcr the (?losing 
l)atc, shall indemnify and hold harmless Purchasers from and against any and all Losses actually 
incurred by' either or'them thal arise out of or result from (i) the breach of any of the 
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representations and warranties, as nfthe date v.hen made. or {ii) the breach of any of the 
covenants or agreements of Seller contained in this Agreement. 

(b) Subject to the provisions of this Article \,'Ill. each Purchaser. sc,.erally and not 
jointly from and alter the Closing Date, shall indemnit}' and hold hannlcss Seller froul and 
against any and all Losses actually incurred by Seller thal arise out of or rcsuh from the breach of 
any or'such Purchaser's (i) representations and warranties as of the date when made. and (ii) 
covenants or agreements contained in this Agreement. 

(c) Notwithstanding anything to the contrary in this Agreement, a Part',' shall not bc 
liable for an3,' l.osses with respect to thc matters set tbrth in Section 8.02(a) or 8.02(b) unless a 
Claim is timely asserted during the survival period specified in Section 8.01. 

(d) The total aggregate liability of Seller tbr any claims tbr I,osses arising under this 
Agreement, whether based in contract, tort, strict liability, other Law or otherwise, shall not 
exceed thirty-six percent (36%) of forty million dollars ($40,000,000) with respect to GRDA. 
and thirteen percent (13'!/o) of forty million dollars ($40.000,000) with respect to OMPA. 

(c) S~'ller shall have no liability in respect of its indenmification obligations under 
Section g.02(aL and there shall be no claim for indemnification asserted by any Purchaser. until 
(y) the Loss with respect to the particular act, circumstance, development, event, fact, occurrence 
or omission cxcveds two hundred fill 3' thousand dollars (S250,000) (aggrcgating all l,osscs 
arising from substantially identical facts and then only for anaounts in excess thereot), and (z) the 
aggregate of all [,osses under Section 8.02(a) exceeds, on a cumulative basis, two million dollars 
152,000.000) (and then only to the extent of such excess). 

(f) In calculating any amount of I,osses recoverable pursuant to Section 8.()2(a) or 
8.02(b). the anaount of such Losses shall be reduced by (i) any recoverable insurance procecds 
relating to such Loss, net of any related deductible and any expenses to obtain such proceeds. (ii) 
any prior or subsequent recoveries from third parties pursuant to indemnification (or othcrv¢ise) 
with respect thereto, net of  any expenses incurred by the Indemnified Party, in obtaining such 
third-party pa3'ment, (iii) the amount of any net Tax benefit actually realized from the incurrence 
or payment of such Losses. and (iv) any reserves established with respect to such Losses. The 
Parties shall treat any indemnification payment pursuant to this Article VIII as an adjustment to 
the Final Purchasc Price for all Tax purposes unless otherwise rcquired by applicable Law. The 
Indemnified Party shall use its commercially reasonable efforts to seek insurance recoveries m 
respect of losses to be indemnificd hereunder. If any insurance proceeds or other recoveries 
from third-parties or net "Fax benefits are actually realized (in each case net of expenses of such 
recoveries) by an Indemnified Party subsequent to the receipt by such Indemnified Party, of an 
indemnification payment hereunder in respect of the claims to which such insurance 
proceedings, third-party recoveries or net Tax benefits relate, appropriate refunds shall be made 
promptly to the Indemnifying Party regarding the amount of such indemnification payment. 

(g) No Person shall be entitled to indemnification under this Article VIII if, on or 
prior to the Closing Date, such Person seeking indemnification had Knowledge nfthe breach of 
representation, warranty, covenant or agreement with respect to which such Person is seeking 
indenmification under this Article VIll. Purchasers shall promptly notify Seller of any breach of 
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any rcprcsentati.~n, v.arranty, covenant or agreement of Seller made hereunder of which 
Purchaser has Kno;~.lcdgc. 

(h) l:ach Party shall ha'.e a duty to use commercially reasonable eflbrts to mitigate 
any Loss suffered b.v such Party in connection with this Agreement. 

(i) Seller shall have no liability Ibr any l.osses that represent the cost of repairs, 
replacements or improvements v.'hich enhance the value of the repaired, replaced or improved 
asset above its ,,alue on the Closing [)ate or which represent the cost of repair or replacement 
exceeding the reasonable cost of repair or replacement. 

(j) The remedies for cn,.ironmcntal claims set forth m this Agreement shall bc such 
Purchaser's sole and exclusive remedies and such Purchaser expressly waive all other rights of 
recovery againsl Seller under any Environmental Law including, but not limited to, the 
Comprehensive Environmental Response, Compensation and l,iability Act and the Resource 
Conservation and Recovery Act. 

(k) This Article VIII shall be the sole and exclusive remedy of the Parties hereto 
following the Closing for any I.oss arising out of any misrepresentation or breach of the 
representations, warranties, covenants or agreements of the Parties contained in this Agreement. 
In furtherance of the tbregoing, each of the Parties hereto hereby waives, to the fullest extent 
permitted under applicable Lax,,', any and all rights, claims and causes ofactinn it may have 
against the other Parties hereto, arising under or based upon any law, other than the right to sock 
indemnity pursuant to this Article VIII. 

(1) Notwithstanding anything to the contrary in this Agreement, the indemnification 
provisions hereunder shall be subject to applicable Laws. 

Section 8.03 Waiver of Other Representations. 

(a) EXCEPT FOR THOSE EXPRESS REPRESENTATIONS AND WARRANTIES 
CONTAINED IN ARTICLE IIL PURCIIASERS UNDERSTAND AND AGREE THAT THE 
ASSETS OF THE FACILITY ARE BEING ACQUIRED"AS IS, WIIERE IS, WITIt ALL 
FAUI.TS," AND SELLER EXPRESSLY DISCLAIM ANY REPRESENTATIONS OR 
WARRAN'I'IF, S OF ANY KIND OR NATURE, EXPRESS OR IMPLIED, AS TO TIlE 
CONDITION. VALUE OR QUALITY OF THE COMPANY AND TIlE FACILITY OR TIIF. 
PROSPECTS (FINANCIAL OR OTHERWISE), RISKS AND OTHER INCIDENTS OF TIlE 
COMPANY AND THE FACILITY. 

(b) EXCEPT FOR TIlE OBLIGATIONS OF SELLER UNDER THIS 
AGREEMENT AND THE OWNERSItlP AND OPERATING AGREEMENT, FOR AND IN 
CONSIDERATION OF TIlE TRANSFER OF UNDIVIDED INTERESTS IN TIlE ASSETS 
AND LIABILITIES OF TIlE FACILITY, EFFECTIVE AS OF TIlE CLOSING DATE, 
PURCHASERS AND THEIR RESPECTIVE AFFILIATES IIEREBY REI.EASE, ACQUIT 
AND FOREVER DISCItARGE SELLER AND ITS RESPECTIVE AFFILIATES, EACII OF 
ITS PRESILNT -kND FORMER REPRESENTATIVES AND EACIf OF ITS RESPECTIVE 
tIEIRS, EXECUTORS. ADMINISTRATORS, SUCCESSORS AN[) ASSIGNS, FROM ANY 
ANI) AI.I. MANNER Ot: CAUSE OR (At,"SES Of: ,ACTION, DEMANDS, RIGI ITS, 
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DAMAGES. i')I 13"I'S, DUES. SUMS OF MONEY. AC('OUNTS. RE('KONIN(iS, COSTS. 
I'XPENSES. RkSPONSIBILITIES, COVENANTS. CONTRACTS. ( 'ONTROVERSIES, 
AGREEMENTS AND CI,AIMS WItATSOEVER. \VIIETHER KNOWN OR UNKNOWN. ()I: 
EVERY NAME AND NATURI (, BOTII IN I,AW AND IN EQUITY, WIIICH I'I.JRCIIASH~,S 
OR TIH!IR AEFII.IATES OR TItE1R S['CCESSORS AND ASSIGNS liVER ItAD, NOW 
IIAVE, OR Wll l (" l l  TIIEY OR THEIR SUC('ESSORS OR ASSIGNS HEREAFTER MAY 
[lAVE OR SIIALL l lAVE AGAINST SEI,I,ER AND ITS RESPECTI\"E AI"FILIATES. EA('H 
flF ITS PRESENT AND FORMt:,R REPRESENTATIVES AND EACll  OF ITS RESPECTIVE 
HEIRS. t'IXE('I,,TORS. AI)MINISTRATORS, SUCCESSORS AND ASSIGNS. ARISING 
OUT OF OR W3Tll RESPECT TO ANY MATTERS, CAUSES, ACI'S, ("ONDU('T. ("[.AIMS, 
('IR(,'UMSTANCES OR EVENTS EXISTING. ()( ' ( ' I ;RRING OR FALLING TO ()('CUR, 
WIIETItER PRIOR TO, ON (3R AFTER T} IE (LOSING I)ATE, INCLUDING WITII 
RIiSPE('T TO 7 l i e  TRANSACTIONS CONTEMPI.ATI-I) BY T i l l s  A(IREEMENT. 

Section 8.04 Right to Specific Performance; Certain Limitations. Notwithstanding 
anything in Ibis ,Xgrecment Io the contra~,: 

(a) Subject to applicable l.av.'s, without linaiting or waiving in any respect any rights 
or remedies of a Party under this Agreement now or hereafter existing at law in equity or by 
slalule, ea,2b t)l'the Parties hereto shall be entitled to specific performance of the obligations to bc 
pertbnned by the other Party in accordance with the provisions of this Agreement: and 

(b) No Representative, Affiliate of, or direct or indirect equity owner in, Seller shall 
have any personal liability to Purchasers or any other Person as a result of the breach of any 
representation, warranty, covenant, agreement or obligation of Seller in this Agreement and no 
Representative, ,\ffiliatc of. or indirect equity owner in, Purchasers shall have any personal 
liability to Seller or any other Person as a result of the breach of any representation, warranty, 
covenanl, agreement or obligalion of Purchasers in this Agreement: and 

(c) Subject to applicable Laws, no Party shall be liable Ibr special, punitive, 
exempla r ,  incidental, consequential or indirect damages, or lost profits or losses calculated by 
reference to any muhiplc of earnings before interest, tax, depreciation or amurtizalion (or any 
other valuation methodology) whether based on contract, tort, strict liability, other Law or 
otherwise and whether or not arising from the other Party's sole, joint or concurrent negligence, 
strict liability or other fault tbr any matter relating to this Agreement and the transactions 
contemplaled hereby. 

Section 8.05 Procedures for Indemnification. Subject to applicable Laws, v,,henever a 
Claim shall arise tbr indemnification under Section 8.01, the Person entitled to indemnification 
IIhe "'Indemnified Part.~") shall promptly notify in writing the Party from which indemnification 
is sought (the "lndemnil~,ing Party") of such Claim and, when known, the facts constituting the 
basis of such Claim; provided, however, that in the event of a Claim tbr indemnification 
resulting from or in connection with a Claim by a third party, the Indemnified Party shall give 
such written notice thereof to the Indemnifying Party not later than ten (10) Business Days prior 
to the time any response to the third party Claim is required, if  possible, and in any event within 
fifteen (I 5) Business Days fi~llnwing receipt of notice thereof (provided. that failure to timely 
notify the Indenmfying Party shall not relieve the Indemnifying Party of any liability it may 
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have to the Indemnitied Party, except to the extent tbat the Indcmnit~'ing Party has been actually 
prejudiced by such failure). Following receipt of notice of any such third party Claim, and 
unless counsel to the lndenmificd Party shall ha'.e reasonably determined in good faith that the 
assumption of such defense by the lndcmnit~'ing Party would bc inappropriate duc to a conllict 
of interest, the Indemnifying Parly shall have the option, at its cost and expense, to assume the 
defense of such 'hatter and to retain counsel (not reasonably objected to by the Indemnilicd 
Party) Io defend any such claim or legal proceeding, and lhe lndcmnil~'ing Party shall not bc 
liable to the lnd(.mnilicd Party tot any fccs of other counsel or any other expenses (except as 
expressly provided to the ccmtrary herein) v.ith respect to the defense of such Claim. other than 
reasonable fees and expenses of counsel employed by the Indemnified Party tbr an',' period 
during which the Indemnifying Party has not assumed file defense thereof The Indcmnilicd 
Party shall ha'.e the option of joining the defense of such ( ' laim (which shall bc at the sole cost 
and expense of the lndcnmified Party) with its own counsel and counsel for each Party shall, to 
the extent consistent with such counsel's professional responsibilities, cooperate with the other 
Party and any cc,unscl designated by that Party. In cffi.,ctmg the settlement or compromise o1\ or 
consenting to the entry of any judgment with respect to, any such ('laim. the Indemnifying Party, 
or the Indemnified Party, as the case may be, shall act in good faith, shall consult with the other 
Party and shall enter into only such settlement or compromise or consent to the entry ufany 
judgment as the other Party shall consent, such consent not to be unreasonably withheld, 
conditioned or delayed. An Indcmnil~'ing Party shall not be liable for any settlement, 
compromise or judgment not made in accordance v.ith the preceding sentence. 

ARTICLE IX 
MISCELLANEOUS 

Section 9.01 Notices. All notices and other communications hereunder shall be in 
writing and shall, be deemed given if  delivered personally to, or by nationally recognized 
overnight courier service, or mailed by registered or certilicd mail (return receipt requested) if  
and when received by, or sent via thcsimile if and when received by, the Parties at the follo'.~ ing 
addresses (or at .,~uch other address for a Party as shall bc specified by like notice): 

If to Seller, to: 

Oklahoma Gas and Electric Company 
321 North Har~cy 
Oklahoma City, OK 731()1-0321 
Attention: Max Myers 
Facsimile: 405-553-361)6 

with a copy to: 

Jones Day 
77 West Wackcr 
Chicago, IL 06001 
Attention: Peter Clarke. Esq. 
Facsimilc: 312-782-3939 
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~1~) If to OMPA, to: 

Oklahoma Municipal Power Authority 
2300 East Second Street 
Edmond. OK 73034-6703 
Attention: General Manager 
Facsimile: (405) 359-1071 

It} If  to GRI)A, to: 

Grand River Dam Authority 
226 Dwain Willis Avenue 
Vinita, OK 74301 
Attention: Ke,. in A. Easlc+v 
Facsimile: (918) 256-2q83 

with a copy to: 

llall,  l(still. Hardwick, Gable. (ioldcn & Nelson. P.C. 
320 South Boston Avenue. Suite 400 
Tulsa, Oklahoma 74103-37Oh; 
Attention: Michael D. Cooke, Esq. 

Stuart E. Van De Wiclc, Esq. 
Facsimile: (918) 594-0505 

Section ~.02 !teadin~s. The headings contained in this Agreement are for rct'crencc 
pttrposcs only and shall not affect in an3,' way the meaning or interpretation of this Agreement. 

Section t).03 Assignment. This Agreement (including the documents and instnJments 
referred to herein) shall not be assigned by operation of Law or otherwise. 

Section ~).04 Supplements to Schedules. From time to time prior to Closing (but in any 
event not less than ten ( I 0) Business Days prior to the Closing Date), Seller may, by written 
notice to Purchasers, supplement the Schedules to this Agreement with respect to any matter that, 
if  existing, occurring or known at the date of this Agreement, would have been required to be set 
tbrth or described in such Schedules unless such supplement results in a Material Adverse Eft+cot. 

Section 9.05 Governing Law; Jurisdiction; Waiver or'Jury Trial. Except as to such 
matters required to be governed by Oklahoma law, this Agreement shall be governed by and 
construed in accordance with the laws of the State of New York, applicable to agreements made 
and to be performed entirely within such State, without regard to the conflict of laws principles 
thcreol[ Any disputes or claims arising out of  or in connection with this Agreement and the 
transactions contemplated or documents required hereby shall be submitted to the exclusive 
jurisdiction of the courts of the State of New York and the federal courts ofthc t+;nitcd States of 
America located in the State of New York, County of New York, and appropriate appellate 
courts therefrom. Each of the Parties hereto acknowledges and agrees that any contrnvcrsy 
~ hich may arise under this Agreement is likely to involve complicated and difficult issues, and 
thcrctbrc each soch Party hereby irrevocably and t.ncnnditionally waives any right such Party 
may have to a trial byjur  3' in respect ot'any litigation directly or indirectly arising or relating to 
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this Agreement t~r the transactions contemplated by this Agreement. The Parties bereby 
irrevocably wai,,e, to the fullest extent pemlittcd by applicable Law, any obicction which they 
may now or hereafter have to the laying of ;cnuc of any dispute arising out of or relating to this 
Agreement or any of the transactions contemplated hereby brought in such court or any defense 
of inconvenient ~'orunl for the naaintenance of such dispute. Each of the Parties hereto agrees 
that a judgment in any such dispute may be enforced in other jurisdictions by suit on the 
judgment or in any other manner provided by l,aw. This consent to jurisdiction is being given 
solely for purposes of this Agreement and the transactions contemplated hereunder, and is nut 
intended to. and shall not, confer consent to jurisdiction with respect to any other dispute in 
which a Party to this Agreement may become involved Each of the Panics hereto hereby 
consents to proct:ss being served by any Party to this Agreement in any suit. action, or 
proceeding ofth,z nature specified in this Section q.05 by the mailing of a copy thereof in the 
manner specified by the provisions of Section 9.01. 

Section q.06 Counterparts. This Agreement may be executed in tv,o 12) or more 
counterparts, and by tacsinfile, each of which shall be deemed Io bc an original, but all of v.hich 
shall constitute one and the same agreement. 

Section 9.07 Amendments. This Agreement may not be amended, waived or modified 
except by an inslrumcnt in '.,,'riling signed on behalf of each Purchaser and Seller. 

Section 9.08 Entire Agreement. This Agreement constitutes the entire agreement 
between the Parties with respect to the subject matter hereof and supersede all prior agreements, 
understandings and negotiations, both written and oral. between the Parties with respect to the 
subject matter of this Agreement. No representation, inducement, promise, understanding, 
condition or warranty not set lbrth herein has bccn made or relied upon by any Party. Neither 
this Agreement nor any provision hereof is intended to confer upon any person other than the 
Parties hereto any rights or remedies hereunder except as expressly provided otherwise in Article 
VIII. 

Section q.09 Scvcrability. If any term or other provision of this Agreement is invalid, 
illegal, or incapable of being enforced by any rule of applicable Law, or public policy, then such 
tcnn or provision shall be severed from the remaining terms and provisions of this Agreement, 
and such remaining tcm~s and provisions shall nevertheless remain in thll force and effect. 

[Remainder of page intentionally left blank. Signature page to tbllow.] 

I 
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IN WI'FNFSS \VIII(REOF. the Panics hereto have caused this Agrcemcnt to be duly 
execmed by their respective authorized officers as of the day and ,,.car first abo,, e '.~. ritten. 

SELLER:  

OKLAIIOMA GAS AN[) [':.I.E('TRI(' COMPANY 

By: 
Name: 
Title: 

PURCIIASERS:  

I 

I 

I 

i 

m 

OKLAII()MA MUNI(.'IPA[. POWER AUTII()RI FY 

By: 
Name. 
Title: 

GRAND RIVER DAM AUTIIORH'Y 

By: 
Name: 
Title: 

I 

t 

Signature Page to A.sset Purchase Agreement 



20080324-0015 FERC PDF (Unofficial) 03/20/2008 

I 

I 

I 

I I  

g 

t l  

I 

a 

EXI l IBIT  A 
FOR,~I OF ASSIGNMENT ANI) ASSUMPTION A G R E E M E N T  

TIlIS ASSIGNMENT AND ASSUMPTION AGREEMI-NT (the " ' ~ m m e n t  
A~rccment") dated as of J a n u a r y ,  20()~ by and among Oklahoma ((as and Elcctric Company 
("Scllcr") and [ . . . . . .  ] ("Purchaser"). 

%V I T N E S S E T H: 

WHERIiAS. Seller and Purchaser arc parties to that certain Asset Purchase Agreemcnt, 
dated as of J a n u a r ' y ,  2008 (as amended, supplcrucnted or otherwise modified ti'om time to 
time. the "'Asset Purchase Agreement"'< and 

WIIERI-,~S, pursuant to the Asset Purchase Agreement, Purchaser has agreed to 
purchase from Seller a [. ] undivided interest in all the assets ofthc Facility (as 
defined in the Asset Purchase Agreement). and have agreed to assume [ ] of all the 
obligations and liabilities relating to any of the asscts of the Facility. 

NOW, THEREFORE, in consideration of the foregoing premises and for other good and 
valuable consideration, thc receipt and sufficiency of'o. hich are hereby ackno;vlcdgcd, Seller and 
Purchaser hereby agree as follows: 

1. Capitalized terms ,.~.hich arc used but not defincd in this Assignment Agrccmcnt shall 
ha,,e the meaning ascribed to such terms in the Asset Purchasc Agreement. 

. Seller hereby sells, assigns, transfcrs and conveys to Purchaser. and Purchaser hereby 
purchases, assumes and acquires from Scllcr, a [.. ] undivided interest in 
all the assets of the Facility. as more particularly dcscribed and set tbrth in Section 
2.01(a) of the Asset Purchase Agreement. 

. Subject to applicable l,aws. Purchaser hereby agrees to assume, pay, perform and 
discharge ~vhcn due. ~ithout recourse to Seller, [ _ _ _ _ _  ] of all the obligations 
and liabilities relating to any of the assets of the Facility, as more particularly 
described and set forth in Section 2.01(b) of the Asset Purchase Agreement. 

. 

. 

Neither the making nor the acceptance of this Assignment Agreement shall enlarge, 
restrict or otherwise modify the terms of the Asset Purchase Agreement or constitute 
a waiver or release by Seller or Purchascr of any liabilities, duties or obligations 
imposed upon either of them or by the terms of the Asset Purchase Agreement, 
including, without limitation, the representations and warranties and other provisions 
which the Asset Purchase Agreement provides shall survive the date hereo£ 

This Assignment Agreement is delivered pursuant to and is subject to the terms of  the 
Asset Purchase Agreement. In the event that any provision of this Assignment 
Agreement is construed to conflict with any provision of the Asset Purchase 
Agreement, the provisions of the Asset Purchase Agreement shall be deemed 
controlling. 
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This Assignment Agreement shall bind and shall inure to the benefit of the respective 
['arti,:s and their respective successors and pennitled assigns. 

Nothing m this Assignment Agreement is intended to confer upon any Person other 
than Purchaser. on the one hand. and Seller. on the uther hand. any rights ur remedies 
hereunder or shall create any third party beneficial '  rights m an,,. Person. 

Except as to such matters required to he governed by Oklahoma law. the validity, 
inte~retation and el'feet of this Assignment Agreement shall be governed and 
cons',rued in accordance with the laws of the State nfNew York v, ithout regard to 
conflicts of law doctrines, except to the extent that certain matters are preempted by 
Federal law or arc governed by the laws o| ' thc jurisdictions of organi.,ation of Seller 
and Purchaser. 

This Assignment Agreement may be executed in two (2) counterparts, each of v, hich 
shall be deemed an original, but both of'.; hich together ,.,.'ill constitute one and the 
same instnunent. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK/ 
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IN WITNESS WHEREOF, (his Assignment Agreement has been duly executed and 
delivered by Seller and Purchaser as of the date first abo', e written. 

SEI,LER: 

OKI.AIIOMA GAS AND EI.E('TRIC COMPANY 

By: 

Title: 

PURCHASER: 

f 

By: 

_l 

Title: 

a 

O 

I I  
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E X I I I B I T  B 
F O R M  OF B I I , I ,  OF SALE  

"FIllS B i l l .  OF SALE is made as of the _ day o|'Januar),. 2008 by Oklalloma (ias and 
Electric Company {"Scller"), for the benefit of[_ ] ( Purchasur ). 

~,V ! "1" N E s s E'I" H: 

WI IEREAS, pursuant lu that certain Asset Purchase Agreement, dated as of Janua~' , 
2008 (as amended, supplemented or other,xise modified from time to time, the "'Asset Purchase 
A~greenlent"), by and among Seller and Purchasers, Seller has agreed to sell, assign, transfer and 
convey to Purchaser and Purchaser has agreed to purchase, assume and acquire fl'om Seller, a 
[.._ { undivided interest in all the assets of the Facility (as defined in the Asset 
Purchase Agreement): and 

WllEREAS. pursuant to the Asset Purchase Agreement, Seller has entered into this Bill 
of Sale as evidence ot" such conveyance to Purchaser. 

NOW. THEREFORE. in consideration of the l\)regoing premises and f~.~r other good and 
aluable consideration, the receipt and sufficiency uf v.'hich are hereby acknuv.'ledged, Seller 

hereby agrees as t'ollo,,,.s: 

I. Defined Terms. Capitalized terms 'a, hich are used but not defined in this Bill of Sale 
shah have the meaning ascribed to such terms in the Asset Purchase Agreement. 

. Assignment. Seller hereby sells, assigns, transfers and conveys tu Purchaser and 
Purchaser hereby purchases, assumes and acquires from Seller, a [ ] 
undivided interest in all the assets of the Facility, respectively, as more particularly 
described and set forth in Section 2.01(a) of the Asset Purchase Agrecn'lcnt. 

. Disclaimers. EXCEPT FOR TIlE REPRESENTATIONS AND WARRANTIES 
EXPRESSLY SET FORTII IN ARTICLE I11 OF THE ASSET PURCttASE 
AGREEMI-NT, TIlE RESPECTIVE UNDIVIDED INTERESTS 1N TIlE ASSETS 
ARE BEING SOLD, CONVEYED, ASSIGNED. TRANSFERRED AND 
DELIVERED "AS IS, WHERE IS" ON THE DATE ItEREOF, AND IN THEIR 
CONDITION ON TIlE DATE HEREOF "WITH ALl. FAULTS." AND SEI.I.ER IS 
NOT MAKING, AND TE EXPRESSLY DISCLAIMS, ANY OTttER 
REPRESENTATIONS OR WARRANTIES WRITTEN OR ORAL, STATUTORY. 
EXPRESS OR IMPLIED, CONCERNING THE PURCIIASED ASSETS 
(INCI.UDING ANY RELATING TO LIABILITIES. OPERATIONS OF TIlE 
FACILITY. CONDITION. VALUE OR QUALITY OF TIlE ASSETS OR TIlE 
PROSPECTS (FINANCIAL OR OTHERWISE), RISKS OR OTIIER INCIDENTS 
OF TIlE ASSETS) OR WITH RESPECT TO THE ASSET PURCHASE 
A(il~ EEMENT OR THE TRANSACTIONS CONTEMPLATED THEREBY. 
SELLER SPECIFICALLY DISCLAIMS ANY REPRESENTATION OR 
WAP, RANTY OF MERCHANTABILITY. USAGE. SUITABII.ITY OR FITNESS 
FOR ANY PARTICUI.AR PURPOSE WITII RESPECT TO TIlE ASSETS. OR 

B-I 
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ANY PART TIIEREOF. OR AS TO Till-  \VORKMANSIIIP TI II-REOF, OR TIlE 
ABSI-N(_'E OF ANY DEFI'CTS TIIEREIN. WI I[ 'FItER I..,VII.INT OR PATFNT. 

. Binding l-fleet; Assie.nmcnt. This Bill of Sale and all of the provisions hereof shall 
bc binding upon Seller and its successors and permitted assigns and shall inure to the 
benefit of Purchaser and their rcspccti,.e successors and permitted assigns. 

. No "I hird Party Beneficiary. Nothing in this Bill of Sale is intended to confer upon 
an)' Person other than Purchaser. on the one hand, and Seller, on the other hand, any 
rights or remedies hereunder or shall create any third party beneficiary rights in any 
Person. 

6 .  

. 

X .  

Governing Law. The validity, mtcrprctatinn and effect of this Bill nf Sale shall bc 
governed by and construed in accordance with the laws of the State of Oklahoma 
without regard to cont]icts of law doctrines, except to the extent that certain matters 
are preempted by Federal law or arc governed by the law of the jurisdictinn of 
organization of Seller or Purchaser. 

Construction. This Bill of Sale is delivered pursuant to and is subject to the terms of 
the Asset Purchase Agreement. In the event that ally pro,,ision of this Bill of Sale is 
conslrucd to conllict with any provision of the Asset Purchase Agreement. the 
pnwi sions of the Asset Purchase Agreement shall bc deemed controlling. 

Counterparts. This Bill of Salc may bc executed in two (2) counterparts, each of 
which shall be deemed an original, but both of which together shall constitute one and 
the same instrument. 

[REMAINDER OF PAGE INTENTIONAI.I,Y I,EFT BLANK} 
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lN WITNESS WItEREOF, this Bill of Sale has been duly executed and delivered 
by Seller as ol'tlle date first above written. 

OK[..,MIOMA GAS AND EI.ECTRI(' ('OMPANY 

By: 
~[mlC: 
1 itle: 

d l l  
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EXHIBIT C 
FORM OF SPECIAl., WARRANTY DEED 

"I'tlIS OKI.AIIOMA SPECIAL WARRANTY DEED, made on the . . . . .  day of 
January, 2008, by and between OKLAItOMA GAS AND I-LECTRIC ( 'OMPANY, an 
Oklahoma coqJoralion ("Seller"), and OKI.AItOMA MUNICIPAL POWER AUTtlORITY 
("OMPA')  ant  GRAND RIVER DAM AUTIIORITY ("GRDA", together with OMPA, 
"'Purchasers"). 

WITNESSETII .  TIIA'F SELLER. in consideration of the sum of TEN DOLLARS 
($10.00). to it paid by Purchasers (the receipt and sufficiency of which are hereby 
acknowledged) does by these presents. ( ;RANT, BARGAIN, SEI,I,  and CONVEY unto 
Purchasers, their successors and assigns. 36% undivided interest and 13% undivided interest of 
that certain real estate situated in Court W, Oklahoma. being more particularly 
described on Exhibit A attached hereto (the " ' ~ " ) ,  to GRDA and OMPA, respectively. 
subject to all liens, easements, reslrictinns and reservalions of record as of the dale hcrcol\ and 
subject to those exceptions described on Exhibit A attached hereto. 

TO HAVE AND TO HOLD the Property. with all and singular rights, privileges. 
appurlenances and immunities thereto belonging or in anywise appertaining unto the Purchasers. 
and unto its suc=essors and assigns fi',rever: Seller hereby covenants that the Property is free and 
clear from any encumbrance done or suffered by Seller; and that Seller will v,'arrant and defend 
the lille to the Properly unto Purchasers and unto their successors and assigns tbrever, against the 
lawful claims .rod demands of  all persons claiming by, lhrough or under Seller. bul not 
otherwise. Except as provided in the preceding sentence, this conveyance is made without any 
warranty of title, whether express or implied. 

IN WITNESS W H E R E O F ,  Seller has caused these presents to be signed by its duly 
authorized officer the day and year first above written. 

SELLER: 

O K L A H O M A  GAS AND E L E C T R I C  COMPANY, 
an Oklahoma corporation 

i 

O 

By: 
Name: 
Title: 

I 

I 

( ' - I  
Special V, arran¢~ 0¢¢d 



zuu~u324-o015 FERC PDF (Unofficial) 03/20/2008 

lib 

I 

A{'KNOWI.ED{iM I-NT 

SI'.,VI'E OF {)KI.AJIO.M/~ ) 
) SS. 

{_'OUNTY OF {}KLAIIOMA ) 

This instrument was acknowledged bcforc mc un thc . . _ _  

G A S  AND E I . E C I " R I C  C O M P A N Y .  ;in (T-klahoma corporationT 

day uf January. 2008. by 
of {}Ki,AIIOMA 

! 

I 

I 

Notary {'ommissit}n No. 

My C,.)nlnlission lixpircs: 

[SEAl.] 

Notal T' Public 

! 

I 

J 
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EXIIIBIT I) 
FORM OF ESCR()%V AGREEMENT 

T i l l s  ESCROW A(iREEMENT is made as of the 
among Oklahoma Gas and Electric Company ("Seller"). [ 
[ . . . . . . .  ] ("Escrow Ae, cnt"). 

day of Januar2,'. 2008 by and 
] ("|'urchascr"). and 

~.V ! T N I'; S S E T I1: 

WHEREAS, pursuant to that certain Purchase and Sale Agreement, dated as of January 
• 2008 (as amended, supplemented or othcrw'isc modified frum time to lime, the "Purchase 

and Sale Agreement"), by and among Rcdbud Energy 1, I.I (', Rcdbud Energy 11. LLC. Rcdbud 
Energy Ill, l i C  and Seller, Seller has agreed to purchase the entire partnership interest in 
Rcdbud lincrgy I,P which owns the Facility (as defined in the Purchase and Sale Agreement): 

WIIEREAS, pursuant to that certain Asset Purchase Agreement, dated as of J a n u a r y ,  
2008 (as amended, supplemented or othcn~,isc modified from time to time, the "Asset Purchase 
A.~reemcnt"), by and among Seller and Purchasers, Seller has agreed to sell, assign, transfer and 
con,,ey to Purch,tscr and Purchaser has agreed to purchase, assume and acquire |'rom Seller, a 
[ ] undivided interest in all the assets of the Facility: 

WI IERI!AS. the Asset Purchase Agreement pro'. ides for the deposit of the Purchaser's 
purchase price (the "'Escrow Funds") into an escrow account prior to the closing date of the 
Purchase and Sale Agreement" and 

WIIEREAS. Escrow ,Agent has agreed to act as escrow agent to hold and disburse the 
Escrow Funds irl accordance with the tenus of this Escrow Agreement. 

NOW, TIIEREFORE, in consideration of the foregoing premises and for other good and 
valuable consideration, the receipt and sul'ficicncy of which arc hereby acknuwlcdgcd, Seller, 
Purchaser and l-.;crow Agent hereby agree as follows: 

I. 

, )  

Defined I'crms. Capitalized terms v. hich arc used but not defined in this i"scrow 
Agrc.emcnt shall have the meaning ascribed to such terms in the Asset Purchase 
Agreement. 

Escrow Funds. Escrow Agent agrees to hold the Escrow Funds in escrow and to 
disburse the Escrow Funds, subject to the terms and conditions of this Escrow 
Agreement. Escrow Agent is attthorizcd and directed to open an account for the 
purposes set tbrth in this Escrow Agreement. 

. Disbursement of Escrow Funds. Upon receipt of written notice, signed by Seller and 
Purchaser to disburse the Escrow Funds, Escrow Agent shall disburse the Escrow 
Funds in accordance with the instructions in the notice: provided that, if  this Escrow 

D-I 
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Agreement is terminated as a result of termination of the Asset Purchase Agreenlent. 
then upon receipt by Escro,.,~ Agent of a notice of such termination. Lscrow Agent 
shall disburse the Escrow Funds in accordance with the instructions by Purchaser. 

ln'.e+,tment of Escrow Ftmds. Escrow Agent shall hold the Escrow Ft, nds and interest 
and any other amounts earned thereon in accordance with and subject to the ternls and 
conditions hereof and as Escrow Agent hereunder and is empowered and directed. 
upor receipt of written instructions signed by Purchaser+ to invest and reinvest the 
Escrow Funds in such certificates of deposit, obligations of the ['nited States of 
America+ commercial paper or other securities or accounts as Purchaser shall direct. 
In thc absence of  instructions from Purchascr. thc Escrow Agcnt shall invest and 
rein', cst the Escrow Funds m money market funds a',ailable upon demand or short 
noti~.e, including those managcd by Escrow Agent or its affiliates. All interest and 
any other amounts earned on the Escrow Funds shah be paid to Purchaser as it is 
received ;rod is available for payment by Escrow Agent. Escrow Agent shah sell or 
redeem any or all of said invesmwnts without further instructions as may be 
necessary from time to time to pay in cash any amount of the Escrow Funds to be 
paid pursuant hereto. Notwithstanding any of the foregoing, none of the Escrow 
Funds rnay be held in any investment that cannot be sold redeemed or odlerwisc 
liquidated at the huldcr's option in [thirty (30) days] or less v, ithout loss of interest or 
discount. 

l.imitatiun of Escrow Agent's Liability. Upon termination of this Escro;v Agreement 
by disbursement of  the Escrow Funds as provided herein, the Escrow Agent shall be 
tully and finally released and discharged from any and all duties, obligations, and 
liabilities hereunder. In the event of a dispute between any of the parties hereto as to 
their respective rights and interests hereunder, the Escrow Agent shall be entitled to 
hold any and all funds then in its possession hereunder until such dispute shall have 
been resolved by the parties in dispute and the Escrow Agent has been notified by 
instrument jointly signed by all of the parties in dispute, or until such dispute shall 
have been finally adjudicated by a court ofcompetem jurisdiction. In the event of a 
disp,Jte, the Escrow Agent may tile an interpleader action and pay the funds then in 
its possession hereunder into the registry of the court. Neither the Escrow Agent nor 
any ,.flits directors, officers, or employees shall be liable to anyone for any action 
taken or omitted to be taken by it or any of its directors, officers, or employees 
hereunder except in the case of gross negligence, bad faith, or willth[ misconduct. 
Seller and Purchaser shall, jointly and severally, indemnify the Escrow Agent and 
hold it harmless without limitation from and against any loss, liabilib', or expense of 
any nature incurred by the Escrow Agent arising out of or in connection with this 
Escrow Agreement or with the administration of its duties hereunder, including, 
without limitation, legal fees and expenses and other costs and expenses of defending 
or preparing to defend against any claim of liability, unless such loss, liability or 
expense is caused by the Escrow Agent's gross negligence, bad lhith, or willt'ul 

D-2 
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inisconduct. In no event shall the Escrow Agent be liable for indirect, punitive, 
special, or consequential damages. 

Succ~'ssor Escrow Agent. In the event the Escrow Agent bccnmcs unavailable or 
unwilling to continue in its capacity hercv, ith, the Escrow Agent may resign and be 
discharged from its duties or obligations hereunder by delivering a resignation to thc 
other signatory parties to this Escrow Agreement not less than thirty (30) calendar 
days prior to the date when such resignation shall take effect. Purchaser may appoint 
a successor escrow agent so long as such successor is a financial institution v. ilh trust 
powers located in New York with assets of at least Sl00 million and may appoint any 
other successor escrow agent meeting the same qualifications. I f  within such notice 
period. Purchaser provides to the Escrow ,\gent '.~ ritten mstructiuns '.~ ith respect to 
the appointment of a successor escrow agent and directions fur the transt'cr of any 
Escruw Funds then held by the Escrow Agent to such successor, the Escrow Agent 
shall act in accordance v,'ith such instructions and prtnnptly transfer such Escrow 
Funds to such designated successor. Notwithstanding the rcsignatinn of any Escrow 
Agent. the provisions of Section 5 and this Section 6 shall thercal~cr remain 
applicable to such Escrow Agent as to acts and omissions occurring prior to the 
effective time of such resignation. A successor l-scrow Agent may accept the Escrow 
Funds without an acconntmg by its predecessor. If no successor Escrow Agent is 
appointed timely, then Escrow Agent may apply to a eourl of competent jurisdiction 
for the appointment of a successor escrow agent. Notwithstanding the effective date 
of any rcsignation, obligations of the Escrow Agent under this Escrow Agreement 
shall not terminate until Escrow Agent has either disbursed tile Escrow Funds m 
accordance with this Escrow Agreement or delivered them to a successor Escrow 
Agent appointed under the terms of this Escrow Agreement. 

Escrow Agent Obligations. Escrow Agent shall have no obligation or responsibility 
of any kind in connection with this Escrow Agreement and shall not be required to 
deliver the Escrow Funds or take any action with reference to any matters that might 
arise in connection therewith, other than to receive, hold, administer and make 
delivery of the Escrow Funds as provided herein or by reason of a final nonappealable 
judgment of a court of competent jurisdiction or binding arbitration award. No 
implied duties or obligations shall be read into this Escrow Agreement. Escrow 
Agent shall not be bound in any way by any agreement between any of the other 
parties hereto, irrespective of whether Escrow Agent has knowledge of the existence 
of any such agreement or the terms and provisions hereof. Escrow Agent shall not be 
liable for the validity, impairment or decline in value of the Escrow Funds. Escrow 
Agent shall not be in any way required to determine the validity or sufficiency. 
whether in lbrm or in substance, of any notice or other instrument referred to in this 
Escrow Agreement or the identity or authority of the persons executing the same, but 
it shall be sufficient if  any writing purporting to be such notice or instrument is 
delivered to the Escrow Agent and purports on its face to bc in correct form and 

m 

i m  
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szgncd or othcrv, isc executed by the par~ics required to sign or execute the same under 
this Escm,.,, Agreement. 

Escr,)w Agent's Fees and Expenses. Attached as Schedule A is the schedule of tees 
and expenses of the Escrow Agent. Pt, rchaser shall pay the fees and expenses of the 
I!scr, w," Agent for the services to be rendered by the Escrow Agent hereunder. If the 
fees and expenses are not paid ;,,ithin thirty (30"1 days of Escrow Agent giving 
Purchaser and Seller notice that payment is past duc, then Escrow Agent may resign 
in addition to such other remedies as Escrow Agent may have for nonpayment. 

'4. ~N3~ Implied Waivers. "l'hc failure of any party hereto to require pcrtbrmancc by any 
other party of any provision hereof in no v, ay v, ill affect the right to require such 
perfunnance at an',' time thereafter, nor will the v, aivcr by any party of a breach of 
any pro,.ision hereof. 

IO. Parties in Interest. All of the terms and pro;isions of this Escrow Agreement shall be 
brad ng upon and inure to the benefit of and be enforceable by the respective heirs, 
successors and permitted assigns of the parties hereto. 

II .  Governing Law. The ~,alidity, intcrprmation and effect of this Escruv," Agreement 
shall be governed and construed in accordance with the laws of the State of New 
York without regard to conflicts of law doctrines, except to the extent that certain 
matters are preempted by Federal law or are governed by the laws of the jurisdictions 
of organization of Seller and Purchaser. 

12. Counterparts. This Escrov, Agreement may bc executed in one or more counterparts. 
each of v, hieh shall be deemed an original, and all of v,'hich taken together shall 
c o n s t i t u t e  o n e  instrument. 

13. Enti~c Agreement; Amendment. Subject to such supplemental or amendatory terms 
as may be stated in the Asset Purchase Agreement that do not affect the rights, 
powers, privileges, duties or liabilities of Escrow Agent, this Escrow Agreement 
constitutes the entire agreement between the parties with respect to its subject matter. 
No amendment or modification of this Escrow Agreement shall bc effective unless it 
is in writing and signed by all parties. 

14. Notices. All notices and other communications given or made pursuant to this Escrow 
Agreement shall be in writing and shall be deemed to have been duly given or made 
(i) the second business day after the date of mailing, if  delivered by registered or 
certified mail, postage prepaid, (it) upon delivery, if  sent by hand delivery, (iii) upon 
delivery, if  sent by prepaid courier, with a record of receipt, or (iv) the next day alter 
the date of dispatch, if sent by telegram or an electronic transmission sent to the 
facsimile number or e-mail address shown below (with a copy simuhaneously sent by 

g 
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regnstcrcd or certified mail, postage prepaid, return receipt requested), to the parties at 
the ft,llov, ing addrcsses: 

If to Seller: Oklahoma Gas and l-lcctric Company 
321 North Ilarvey 
Oklahoma ('ity, OK 73101-0321 
Attention: Max Myers 
Facsimilc: 405-553-3606 

It" It) Purchaser: 

lira 

i 
If to Escrow Agent: 

r i l l  
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10. 

Any party hereto may change the address to ,,,.hich notice to it, or copies thereof\ shall 
be ~lddrcssed, by giving notice thereof to the other partics hereto in confom~ily with 
the fi..rcgoing Escrow Agent may acccpt and rcly upon a signature (regardless of 
method of transmission, including facsimile) as being authentic and by a person duly 
authorized with appropriate power to sign for thc entity represented. 

Gender and Number. Whcnever required by the context of this Escrow Agreeraent, 
the singular includes the plural, and the masculine includes thc feminine or the neuter. 

11. 

12. 

Captions. The captions used in this Escrow Agreement are for convenience only and 
are not to be construed in interpreting this Escrow Agreemcnt. 

No Assitmment. The rights and obligations under this Escrow Agreement of any 
party hereto may not be assigned without the prior written consent of the other parties 
hereto. 

13. No Third Party Beneficiaries. This Escrow Agreement is intendcd for the exclusive 
benefit of the parties to this Escrow Agreement and their respective heirs, successors 
and pcrmitted assigns. Nothing contained in this Escrow Agreement shall be 
construed as creating any rights or benefits in or to any third party. 

14. Tax Identification Numbers. Any payee of money from the Escrow Funds shall 
provide the Escrow Agent with a social security number or taxpayer identification 

f)-5 
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nun3hcr as an addi[ium~l condilion to paynlcnl and shall pros ide such olhcr completed 
federal lax information li)n31s ~ls the Escruw A,~cnl may be required to rcqu~.'sl under 
~pplicable law. 
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IN WITNESS WIII!R[!()I.', thc parties hereto ha', c duly executed this Escrow Agrccment 
cffecti,,c as of the date first abo;e written. 

[Es(ROV. A,[;I,::~ [1 

I I  

l]y. 
~aff lc :  

Title: 

4 i  ()Kl..~t IIOM.St ~ . r~  .'~N D I'll I.~('FRIC COMPAN'~ 

I 

I 

By 
N~ll'flt~i 

Title: 

g L I 

O 

d i d  

By 
Namc: 
Title: 
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