
 

Coalition of Insurance Companies and Independent Marketing 
Organizations File Lawsuit Against the SEC Over New Annuities Regulation 
 
WASHINGTON, DC, January 16, 2009 – A coalition of insurance companies and 
independent marketing organizations has filed suit in federal court to overturn Rule 
151A, the newly published rule by the Securities and Exchange Commission that 
classifies indexed annuities as securities.   
 
The suit was filed in the U.S. Court of Appeals for the District of Columbia Circuit, the 
court that typically hears cases about new agency regulations.  It is the court that 
invalidated the SEC’s hedge fund registration rule and twice rejected the Commission’s 
mutual fund governance rule.  The petitioners are represented by Eugene Scalia of 
Gibson Dunn & Crutcher LLP, which handled the mutual fund governance litigation 
against the SEC. 
 
Indexed annuities are annuities that offer minimum guaranteed values and credit 
interest based on the performance of a market index such as the S&P 500.  Because 
the purchaser is guaranteed the return of his or her principal with interest, subject to any 
surrender charges, indexed annuities are considered safer than securities products, 
which expose principal to market fluctuations.   
 
Rule 151A was published in the Federal Register on January 16, 2009 and suit was 
filed the same day.   
 
The petitioners’ lawyer, Eugene Scalia, commented:  “The securities laws say explicitly 
that annuities are to be regulated by the States, not the SEC.  Unfortunately, the 
Commission engaged in a flawed rulemaking process whose result is a rule that 
conflicts with Congress’s intent and with two Supreme Court decisions.”   
 
Jim Poolman, spokesperson for the Coalition for Indexed Products and former North 
Dakota Insurance Commissioner, noted that the SEC has decided to regulate indexed 
annuities at a time when the Commission has other pressing priorities. “It is unfortunate 
that the SEC seeks to duplicate state efforts to regulate indexed products when at the 
same time it has come under heavy criticism for failing to adequately meet its core 
mandate of overseeing the securities industry,” he said. 
 
In adopting the rule, the Commission retreated from initial suggestions that there were 
significant abuses in the sale of indexed annuities, and said that “the presence or 
absence of sales practice abuses is irrelevant” to its decision to adopt the rule.  The 
regulation was appropriate, it said, “without regard to whether there is a single 
documented incident of abuse.”  The Commission conceded that the rule might cost 
insurance companies $100 million in the first year alone, but declined to give 
“comprehensive consideration” to whether existing state regulation was sufficient to 
protect consumers.  The National Association of Insurance Commissioners and state 
insurance legislators opposed the rule.   
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In a letter to SEC Chairman Chris Cox, 19 members of Congress warned that the rule 
would "reduce product availability and consumer choice" and "effectively [place] the cost 
of the regulation squarely on the shoulders of consumers."  Coalition spokesman Jim 
Poolman added:  “It is ironic that indexed annuities have fared so much better during 
the recent financial crisis than securities products, and yet the SEC now wants to 
regulate indexed annuities, even though nobody lost a dime on indexed annuities as a 
result of the market meltdown.” 
 
The petitioners in the case are: American Equity Investment Life Insurance Company, 
BHC Marketing, Midland National Life Insurance Company, National Western Life 
Insurance Company, OM Financial Life Insurance Company, and Tucker Advisory 
Group. 
 
A Press Kit providing background on fixed indexed annuities and this litigation is 
attached for reference. 
 
Contact at American Equity Investment Life Holding Company: 
 
Wendy L. Carlson,  515-457-1824 
CEO and President 
 
Debra J. Richardson 515-273-3551 
Chief Administrative Officer and Executive Vice President 
 
Julie L. LaFollette, 515-273-3602 
Director of Investor Relations 
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TAB 1 
 

Summary of the Case 



SUMMARY OF THE CASE 
 
This case involves a legal challenge to the newly adopted “indexed annuity” rule of the 

Securities and Exchange Commission (“SEC”).  74 Fed. Reg. 3,138 (Jan. 16, 2009).  

Rule 151A requires that fixed indexed annuities, which until now have been within the 

exclusive jurisdiction of state insurance regulators, be registered as securities with the 

SEC.  The rule exceeds the SEC’s statutory authority and was adopted in violation of the 

Administrative Procedure Act (“APA”).   

 

Fixed indexed annuities are annuity contracts issued by state-regulated life insurance 

companies that credit interest based on a formula that is based in part on an external 

index, such as the S&P 500 Index.   

 

Like other fixed annuities, fixed indexed annuities are subject to extensive state 

requirements and regulation.  They must be approved by the insurance commissioner of 

the state they are issued, and may only be sold by state licensed insurance representatives.  

Over 40 states have suitability laws that require agents to consider the financial profile of 

a potential purchaser to determine whether a fixed indexed annuity would be appropriate 

and all states impose fair trade practice requirements with respect to the sale of fixed 

indexed annuities.  Under state law, sellers of fixed indexed annuities typically must 

disclose various aspects of the products, and consumers have the right to rescind a 

purchase of a fixed indexed annuity for a certain time after purchase.  Agents and insurers 

are also subject to state unfair trade practice laws that prohibit misrepresentations or 

misleading statements.  Insurers must satisfy standard nonforfeiture laws which regulate 

minimum guaranteed contract values.  States conduct extensive reviews of issuers’ 

market conduct practices and oversee agent licensing and training.   

 

States’ regulation of annuities is described at greater length in pages 21-28 of the 

Coalition Comment Letter at Tab 9 of these materials.   

 

The SEC is given responsibility for regulating securities by the Securities Act of 1933 

(“1933 Act”).  The Act specifically exempts from the definition of security any “annuity 



contract or optional annuity contract, issued by a corporation subject to the supervision of 

the insurance commissioner, bank commissioner, or any agency or officer performing 

like functions, of any State or Territory of the United States or the District of Columbia.”  

See Section 3(a)(8), 15 U.S.C. § 77c(a)(8).  With Rule 151A, the Commission has taken 

the position that fixed indexed annuities are actually securities, and is regulating them on 

that basis.   

 

State insurance regulators strongly opposed the Commission’s rule, as did the majority of 

the more than 4800 commenters in the rulemaking.  The Iowa Insurance Division, which 

regulates insurance carriers who account for more than 40 percent of the fixed indexed 

annuities market, objected to the rule because “with all the actions being taken by the 

states in this area, Rule 151A is not necessary and will impede the efforts being made by 

state insurance regulators to assure proper sales, not only in the indexed annuity area, but 

in all fixed annuity sales.  This will create more confusion and uncertainty in the 

marketplace.”  See Tab 11 to these materials, page 3.  The National Association of 

Insurance Commissioners (“NAIC”) asked the Commission to withdraw the rule, stating:   

As part of [NAIC members’] mission to facilitate the fair and equitable treatment 
of insurance consumers, insurance products, including indexed annuities, are 
subject to a myriad of state insurance laws, . . . includ[ing] state insurance 
advertising laws, replacement laws and producer licensing and continuing 
education laws among others.   

See Tab 10, page 5.  

 

The new rule was proposed on June 25, 2008 and was adopted by the Commission in a 

public meeting on December 17 after a period for public comment.  The final rule was 

published in the Federal Register on January 16, 2009. 

 

SEC Commissioner Troy A. Paredes voiced a strongly-worded dissent to adoption of the 

rule.  The SEC was “entering into a realm that Congress prohibited us from entering,” he 

said, adding that the rule “seem[s] to deviate from the approach taken by courts, 

including the Supreme Court,” and “from prior positions taken by the Commission.”  He 

charged the Commission with assuming that “state insurance regulators are inadequate to 

regulate these products,” and warned that the rule could disproportionately affect small 



business, “ultimately to the detriment of consumers.”  His dissent is at Tab 3 to these 

materials.   

 

The lawsuit challenging the rule was filed in the U.S. Court of Appeals for the District of 

Columbia Circuit on January 16, 2009.  The plaintiffs—in legal parlance, the 

“petitioners”—are American Equity Investment Life Insurance Company, BHC 

Marketing, Midland National Life Insurance Company, National Western Life Insurance 

Company, OM Financial Life Insurance Company, and Tucker Advisory Group, Inc.   

 

In the lawsuit, petitioners claim that the Commission has exceeded its authority under the 

’33 Act and violated the Administrative Procedure Act (“APA”), the law for federal 

rulemakings that was used in the successful suits against the Commission’s hedge fund 

registration rule and mutual fund governance rule.  Arguments expected in the litigation 

include the following:   

• The SEC’s action directly contradicts a federal court ruling that fixed indexed 

annuities are annuities, not securities.  Malone v. Addison Insurance Marketing, 

Inc., 225 F. Supp. 2d 743, 750 (W.D. Ky. 2002).   

• The decision contradicts two Supreme Court decisions, which said that the 

“allocation of investment risk” between the insurance company and purchaser is 

one of three key determinants of whether a product is an annuity or a security.  

While admitting that insurance companies bore risk under indexed annuities, the 

Commission said that purchasers bore risk to the extent the “amounts payable by 

the issuer under the contract are more likely than not to exceed the amounts 

guaranteed under the contract.”  In other words, the SEC said that a purchaser’s 

positive chances for making gains due to favorable stock market performance is a 

risk allocated to the purchaser, rather than to the insurer who must pay the 

additional, indexed-related gains.  This topsey-turvey reasoning is what 

Commissioner Paredes criticized when he said that the rule “misconceptualizes 

investment risk.” 

• The Commission ignored the two other components of the Supreme Court’s three-

part test—whether the product is regulated by the states, and how it is marketed.  



 

 

Regarding state regulation, the Commission said:  “[W]e do not believe that the 

states’ regulatory efforts, no matter how strong, can substitute for our 

responsibility to identify securities covered by the federal securities laws and the 

protections Congress intended to apply.”  74 Fed. Reg. at 3,148.  And with respect 

to marketing, the Commission acknowledged that the rule “does not explicitly 

incorporate a marketing factor”; it claimed it did not need to because the “very 

nature of an indexed annuity . . . is, to a very substantial extent, designed to 

appeal to purchasers on the prospect of investment growth.”  Id. at 3,146. 

• When it first proposed the rule the Commission suggested that there were 

improper sales practices involving fixed indexed annuities, but it made no such 

finding in issuing the final rule.  Instead it said that “the presence or absence of 

sales practice abuses is irrelevant” to its decision to act.  Id. at 3,147 (emphasis 

added).  The rule was a proper action by the Commission, it said, “without regard 

to whether there is a single documented incident of abuse.”  Id. (emphasis 

added).  Petitioners will argue that this shows the Commission’s misallocation of 

resources and priorities during this time of national financial crisis.   

• Particularly given the absence of demonstrated widespread sales practice abuses 

and the thoroughness of state regulation, the Commission gave insufficient 

attention to the costs its rule will impose on insurance companies, agents, and 

consumers during these challenging financial times.  One commenter estimated a 

$1.5 billion first-year income loss to distributors and a $300 million first-year 

income loss to insurance companies.  Id. at 3,168.  The Commission 

acknowledges that registration of FIAs will cost insurance companies $82.5 

million (id. at 3,165) and that the first-year cost to insurance companies may 

exceed $100 million (id. at 3,169).   

The petitioners will seek a ruling from the court before summer. 



  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

TAB 2 
 

Petition for Review 







  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

TAB 3 
 

Dissent of  
Commissioner Paredes 



Opening Remarks and Dissent 

by 


Commissioner Troy A. Paredes 


Regarding Final Rule 151A: Indexed Annuities 

and Certain Other Insurance Contracts 


Open Meeting of the 

Securities & Exchange Commission 


December 17, 2008 


Thank you, Chairman Cox.     

I believe that proposed Rule 151A addressing indexed annuities is rooted in good 

intentions. For instance, at the time the rule was proposed, the Commission watched a 

television clip from Dateline NBC that described individuals who may have been misled 

by seemingly unscrupulous sales practices into buying these products.  Part of our 

tripartite mission at the SEC is to protect investors, so there is a natural tendency to want 

to act when we hear stories like this. 

However, our jurisdiction is limited; and thus our authority to act is 

circumscribed.  Rule 151A is about this very question:  the proper scope of our statutory 

authority. 

In our effort to protect investors, we cannot extend our reach past the statutory 

stopping point. Section 3(a)(8) of the Securities Act of 1933 (’33 Act) provides a list of 

securities that are exempt from the ’33 Act and thus, by design of the statute, fall beyond 



the Commission’s reach.  The Section 3(a)(8) exemption includes, in relevant part, “[a]ny 

insurance or endowment policy or annuity contract or optional annuity contract, issued by 

a corporation subject to the supervision of the insurance commissioner . . . of any State or 

Territory of the United States or the District of Columbia.”  I am not persuaded that Rule 

151A represents merely an attempt to provide clarification to the scope of exempted 

securities falling within Section 3(a)(8).  Instead, by defining indexed annuities in the 

manner done in Rule 151A, I believe the SEC will be entering into a realm that Congress 

prohibited us from entering.  Therefore, I cannot vote in favor of the rule and respectfully 

dissent. 

Rule 151A takes some annuity products (indexed annuities), which otherwise may 

be covered by the statutory exemption in Section 3(a)(8), and removes them from the 

exemption, thus placing them within the Commission’s jurisdiction to regulate.  If the 

Commission’s Rule 151A analysis is wrong – which is to say that indexed annuities do 

fall within Section 3(a)(8) – then the SEC has exceeded its authority by seeking to 

regulate them. In other words, the effect of Rule 151A would be to confer additional 

authority upon the SEC when these products, in fact, are entitled to the Section 3(a)(8) 

exemption. 

 The Supreme Court has twice construed the scope of Section 3(a)(8) for annuity 

contracts in the VALIC and United Benefit cases.1  I believe the approach embraced by 

Rule 151A conflicts with these Supreme Court cases.  Although neither VALIC nor 

1 See generally SEC v. Variable Annuity Life Ins. Co. of Am., 359 U.S. 65 (1959); SEC v. United Benefit 
Life Ins. Co., 387 U.S. 202 (1967).  
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United Benefit deals with indexed annuities directly, the cases nevertheless are instructive 

in evaluating whether such a product falls within the Section 3(a)(8) exemption.  And 

despite the adopting release’s efforts to discount its holding, at least one federal court 

applying VALIC and United Benefit has held that an indexed annuity falls within the 

statutory exemption of Section 3(a)(8).2 

When fixing the contours of Section 3(a)(8), the relevant features of the product at 

hand should be considered to determine whether the product falls outside the Section 

3(a)(8) exemption. Rule 151A places singular focus on investment risk without 

adequately considering another key factor – namely, the manner in which an indexed 

annuity is marketed. 

Moreover, I believe that Rule 151A misconceptualizes investment risk for 

purposes of Section 3(a)(8). The extent to which the purchaser of an indexed annuity 

bears investment risk is a key determinant of whether such a product is subject to the 

Commission’s jurisdiction.  Rule 151A denies an indexed annuity the Section 3(a)(8) 

exemption when it is “more likely than not” that, because of the performance of the 

linked securities index, amounts payable to the purchaser of the annuity contract will 

exceed the amounts the insurer guarantees the purchaser.  This approach to investment 

risk gives short shrift to the guarantees that are a hallmark of indexed annuities.  In other 

words, the central insurance component of the product eludes the Rule 151A test.  More 

to the point, Rule 151A in effect treats the possibility of upside, beyond the guarantee of 

principal and the guaranteed minimum rate of return the purchaser enjoys, as investment 

2 See Malone v. Addison Ins. Mktg., Inc., 225 F. Supp. 2d 743 (W.D. Ky. 2002). 
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risk under Section 3(a)(8). I believe that it is more appropriate to emphasize the extent of 

downside risk – that is, the extent to which an investor is subject to a risk of loss – in 

determining the scope of Section 3(a)(8).  When investment risk is properly conceived of 

in terms of the risk of loss, it becomes apparent why indexed annuities may fall within 

Section 3(a)(8) and thus beyond this agency’s reach, contrary to Rule 151A.       

Not only does Rule 151A seem to deviate from the approach taken by courts, 

including the Supreme Court, but it also appears to depart from prior positions taken by 

the Commission.  For example, in an amicus brief filed with the Supreme Court in the 

Otto case,3 the Commission asserted that the Section 3(a)(8) exemption applies when an 

insurance company, regulated by the state, assumes a “sufficient” share of investment 

risk and there is a corresponding decrease in the risk to the purchaser, such as where the 

purchaser benefits from certain guarantees. Yet Rule 151A denies the Section 3(a)(8) 

exemption to an indexed annuity issued by a state-regulated insurance company that 

bears substantial risk under the annuity contract by guaranteeing principal and a 

minimum return. 

In addition, Rule 151A seems to diverge from the analysis embedded in Rule 151.  

Rule 151 establishes a true safe harbor under Section 3(a)(8) and provides that a variety 

of factors should be considered, such as marketing techniques and the availability of 

guarantees. The Rule 151 adopting release even indicates that the rule allows for certain 

“indexed excess interest features” without the product falling outside the safe harbor.   

3 Otto v. Variable Annuity Life Ins. Co., 814 F.2d 1127 (7th Cir. 1987).  The Supreme Court denied the 
petition for a writ of certiorari. 
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An even more critical difference between Rule 151 and Rule 151A is the effect of 

failing to meet the requirements under the rule.  If a product does not meet the 

requirements of Rule 151, there is no safe harbor, but the product nevertheless may fall 

within Section 3(a)(8) and thus be an exempted security.  But if a product does not pass 

muster under the Rule 151A “more likely than not” test, then the product is deemed to 

fall outside Section 3(a)(8) and thus is under the SEC’s jurisdiction.  In essence, while 

Rule 151 provides a safe harbor, Rule 151A takes away the Section 3(a)(8) statutory 

exemption.  

I am not aware of another instance in the federal securities laws where a “more 

likely than not” test is employed, and for good reason.  A “more likely than not” test does 

not provide insurers with proper notice of whether their products fall within the federal 

securities laws or not. If an insurer applies the test in good faith and gets it wrong, the 

insurer nonetheless risks being subject to liability under Section 5 of the Securities Act, 

even if the insurer had no intent to run afoul of the federal securities laws.  In addition, 

under the “more likely than not” test, the availability of the Section 3(a)(8) exemption 

turns on the insurer’s own analysis.  Accordingly, it is at least conceivable that the same 

product could receive different Section 3(a)(8) treatment depending on how each 

respective insurer modeled the likely returns.   

Further, I am concerned that Rule 151A, as applied, reveals that the “more likely 

than not” test, despite its purported balance, leads to only one result:  the denial of the 
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Section 3(a)(8) exemption.  In practice, Rule 151A appears to result in blanket SEC 

regulation of the entire indexed annuity market.  The adopting release indicates that over 

300 indexed annuity contracts were offered in 2007 and explains that the Office of 

Economic Analysis has determined that indexed annuity contracts with typical features 

would not meet the Rule 151A test.  Indeed, the adopting release elsewhere expresses the 

expectation that almost all indexed annuity contracts will fail the test.  If everyone is 

destined to fail, what is the purpose of a test? Further, there is at least some risk that in 

sweeping up the index annuity market, the rule may sweep up other insurance products 

that otherwise should fall within Section 3(a)(8).   

The rule has other shortcomings, aside from the legal analysis that underpins it.  

These include, but are not limited to, the following.  

First, a range of state insurance laws govern indexed annuities.  I am disappointed 

that the rule and adopting release make an implicit judgment that state insurance 

regulators are inadequate to regulate these products.  Such a judgment is beyond our 

mandate or our expertise.  In any event, Section 3(a)(8) does not call upon the 

Commission to determine whether state insurance regulators are up to the task; rather, the 

section exempts annuity contracts subject to state insurance regulation.   

Second, as a result of Rule 151A, insurers will have to bear various costs and 

burdens, which, importantly, could disproportionately impact small businesses.  Some 

even have predicted that companies may be forced out of business if Rule 151A is 
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adopted. Such an outcome causes me concern, especially during these difficult economic 

times.  Even when the economy is not strained, such an outcome is disconcerting because 

it can lead to less competition, ultimately to the detriment of consumers.  

Third, the Commission received several thousand comment letters since Rule 

151A was proposed in June 2008. Consistent with comments we have received, I believe 

that there are more effective and appropriate ways to address the concerns underlying this 

rulemaking.  One possible alternative to Rule 151A would be amending Rule 151 to 

establish a more precise safe harbor in light of all the relevant facts and circumstances 

attendant to indexed annuities and how they are marketed.  A more precise safe harbor 

would provide better clarity and certainty in this area – regulatory goals the Commission 

has identified – and would preserve the ability of insurers to find an exemption outside 

the safe harbor by relying directly on Section 3(a)(8) and the cases interpreting it.  I 

believe further exploration of alternative approaches is warranted, as is continued 

engagement with interested parties, including state regulators. 

In closing, I request that my remarks be included in the Federal Register with the 

final version of the release. My remarks today do not give a full exposition of the rule’s 

shortcomings, but rather highlight some of the key points that lead me to dissent.  I wish 

to note that these dissenting remarks just given represent my view after giving careful 

consideration to the range of arguments presented by the Commission’s staff, particularly 

the Office of General Counsel, the commenters, and my own counsel, as well as those of 
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my fellow Commissioners.  Although I cannot support the rule, I nonetheless thank the 

staff for the hard work they have devoted to its preparation. 
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TAB 4 
 

Background on  
Indexed Annuities 



INDEXED ANNUITIES 

Indexed annuities are annuity contracts issued by life insurance companies that are 

subject to supervision by state insurance regulators.  This supervision includes traditional 

solvency regulation as well as comprehensive state insurance disclosure and sales 

practice regulation.  In 2007, indexed annuity sales were nearly $25 billion. Today, over 

$123 billion is invested in indexed annuities. 

What is an Indexed Annuity? 

An indexed annuity is a fixed annuity, either immediate or deferred, that earns interest or 

provides benefits that are linked to an external equity reference or an equity index.  The 

value of the index might be tied to a stock or other equity index.  One of the most 

commonly used indexes is Standard & Poor’s 500 Composite Stock Price Index (the S&P 

500), which is an equity index.   

When you buy an indexed annuity you own an insurance contract.  You are not buying 

shares of any stock or index. 

How Are They Different From Other Fixed Annuities? 

An indexed annuity is different from other fixed annuities because of the way it credits 

interest.  Some fixed annuities only credit interest calculated at a rate set in the contract.  

Other fixed annuities also credit interest at rates set from time to time by the insurance 

company but subject to certain guaranteed minimums set in the annuity contract and 

mandated by state non-forfeiture laws as discussed more fully below.  Indexed annuities 

credit interest using a formula based on changes in the index to which the annuity is 

linked but subject to certain guaranteed minimums.  The formula determines how the 

interest, if in excess of the guaranteed minimums, is calculated and credited—if the 

indexing formula results in a rate less than the guaranteed minimum then the guaranteed 

minimum is credited.  Whether interest it is credited above the minimum guarantees 

depends on the features of the particular annuity. 

A critical feature of FIAs is the applicability of minimum nonforfeiture laws.  These 

laws—which apply to fixed rate annuities also, but not to variable annuities—require 



FIAs to have a guaranteed minimum contract value even after any costs and charges are 

taken into account.  Thus, after taking into account possible withdrawal charges discussed 

below, the contract value must be equal to at least 87.5 percent of initial premiums 

carried forward with interest at a rate of between 1 and 3 percent per year, depending on a 

legally-prescribed interest rate benchmark. 

Purchasers of FIAs are further protected by comprehensive “guaranty fund” laws similar 

to FDIC insurance.  State insurance laws generally provide guarantee fund coverage of at 

least $100,000, but as high as $500,000, per contract owner (in the event of the insurance 

company’s insolvency) that is similar to the coverage for traditional fixed annuities, and 

substantially different from the coverage for traditional variable annuities. 

The guarantees afforded by fixed indexed annuities have proven particularly important to 

purchasers during the stock market decline of the past year.  This is reflected in the graph 

on the next page, which compares the value of an FIA purchased in 2004 against the S&P 

500 during that same period.   





  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

TAB 5 
 

Background on the 
Administrative Procedure Act 



ADMINISTRATIVE PROCEDURE ACT 
 
The Administrative Procedure Act (“APA”) is the most important law governing federal 

agency rulemaking.  The APA prohibits federal agency action that is “in excess of 

statutory jurisdiction (or) authority,” or that is “arbitrary, capricious, an abuse of 

discretion or otherwise not in accordance with the law.”  5 U.S.C. § 706(2).  The 

Supreme Court has held that in rulemakings, federal agencies are required to provide a 

thorough explanation of the significant regulatory decisions and choices embodied in the 

final rule.  Among other things, an agency must consider all important aspects of a 

problem, and the adopting release accompanying a final rule must establish a rational 

connection between the facts found and regulatory choices made.  Agencies are required 

to consider adequately and to respond to comments submitted in the rulemaking record, 

including alternatives offered to the rule proposed, and to identify adequately and weigh 

costs and burdens that are likely to result from a rule.  See Motor Vehicle Mfrs. Ass’n v. 

State Farm Mut. Auto Ins. Co., 463 U.S. 29 (1983).   

 

The Administrative Procedure Act is the law relied on by the court of appeals in ruling 

that the Commission had “failed adequately to justify departing from its own prior 

interpretation” and attempted to “accomplish its objective by a manipulation of meaning” 

in adopting its hedge fund registration rule.  Goldstein v. SEC, 451 F.3d 873 (D.C. Cir. 

2006).  Similarly, in throwing out the Commission’s mutual fund governance rule, the 

court relied on the APA to conclude, “the Commission relied on extra-record material 

critical to its costs estimates without affording an opportunity for comment to the 

prejudice of the [petitioner].”  Chamber of Commerce v. SEC, 443 F.3d 890 (D.C. Cir. 

2006). 

 



  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

TAB 6 
 

Securities Act of 1933 (Excerpt) 



SECURITIES ACT OF 1933 (EXCERPT) 

Section 3(a)(8) of the ’33 Act provides in full:  

Section 3.  (a) Except as hereinafter expressly provided, the 

provisions of this title shall not apply to any of the following 

classes of securities:  

. . . 

(8)  Any insurance or endowment policy or annuity contract or optional 

annuity contract, issued by a corporation subject to the supervision of the 

insurance commissioner, bank commissioner, or any agency or officer performing 

like functions, of any State or Territory of the United States or the District of 

Columbia[.] 

 
 



  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

TAB 7 
 

Chronology 



CHRONOLOGY 

 

July 1, 2008 Securities and Exchange Commission publishes proposed rule 
regarding fixed indexed annuities in the Federal Register. 

October 17, 2008 Due to considerable interest in the proposed rule, Securities and 
Exchange Commission extends the deadline for comment on the 
proposed rule. 

November 17, 2008 Extended comment period ends. 

December 17, 2008 Securities and Exchange Commission adopts Rule 151A in an 
open meeting.  Commissioner Paredes dissents. 

January 16, 2009 The final rule is published in the federal register.  74 Fed. Reg. 
3,138 (Jan. 16, 2009). 

January 16, 2009 Petitioners file suit in the U.S. Court of Appeals for the District of 
Columbia Circuit challenging the fixed indexed annuity rule. 

 The petitioners will seek a ruling from the court before summer. 



  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

TAB 8 
 

Final Rule 



Friday, 

January 16, 2009 

Part II 

Securities and 
Exchange 
Commission 
17 CFR Parts 230 and 240 
Indexed Annuities and Certain Other 
Insurance Contracts; Final Rule 
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3138 Federal Register / Vol. 74, No. 11 / Friday, January 16, 2009 / Rules and Regulations 

1 15 U.S.C. 77a et seq. 
2 15 U.S.C. 78a et seq. 

3 17 CFR 230.151A. Rule 151A was proposed by 
the Commission in June 2008. See Securities Act 
Release No. 8933 (June 25, 2008) [73 FR 37752 (July 
1, 2008)] (‘‘Proposing Release’’). 

SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 230 and 240 

[Release Nos. 33–8996, 34–59221; File No. 
S7–14–08] 

RIN 3235–AK16 

Indexed Annuities And Certain Other 
Insurance Contracts 

AGENCY: Securities and Exchange 
Commission. 
ACTION: Final rule. 

SUMMARY: We are adopting a new rule 
that defines the terms ‘‘annuity 
contract’’ and ‘‘optional annuity 
contract’’ under the Securities Act of 
1933. The rule is intended to clarify the 
status under the federal securities laws 
of indexed annuities, under which 
payments to the purchaser are 
dependent on the performance of a 
securities index. The rule applies on a 
prospective basis to contracts issued on 
or after the effective date of the rule. We 
are also adopting a new rule that 
exempts insurance companies from 
filing reports under the Securities 
Exchange Act of 1934 with respect to 
indexed annuities and other securities 
that are registered under the Securities 
Act, provided that certain conditions are 
satisfied, including that the securities 
are regulated under state insurance law, 
the issuing insurance company and its 
financial condition are subject to 
supervision and examination by a state 
insurance regulator, and the securities 
are not publicly traded. 
DATES: Effective Date: The effective date 
of § 230.151A is January 12, 2011. The 
effective date of § 240.12h–7 is May 1, 
2009. Sections III.A.3. and III.B.3. of this 
release discuss the effective dates 
applicable to rule 151A and rule 12h– 
7, respectively. 
FOR FURTHER INFORMATION CONTACT: 
Michael L. Kosoff, Attorney, or Keith E. 
Carpenter, Senior Special Counsel, 
Office of Disclosure and Insurance 
Product Regulation, Division of 
Investment Management, at (202) 551– 
6795, Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–5720. 
SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
(‘‘Commission’’) is adding rule 151A 
under the Securities Act of 1933 
(‘‘Securities Act’’) 1 and rule 12h–7 
under the Securities Exchange Act of 
1934 (‘‘Exchange Act’’).2 
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I. Executive Summary 
We are adopting new rule 151A under 

the Securities Act of 1933 in order to 
clarify the status under the federal 
securities laws of indexed annuities, 
under which payments to the purchaser 
are dependent on the performance of a 
securities index.3 Section 3(a)(8) of the 
Securities Act provides an exemption 
under the Securities Act for certain 
‘‘annuity contracts,’’ ‘‘optional annuity 
contracts,’’ and other insurance 
contracts. The new rule prospectively 
defines certain indexed annuities as not 
being ‘‘annuity contracts’’ or ‘‘optional 
annuity contracts’’ under this 
exemption if the amounts payable by 
the insurer under the contract are more 
likely than not to exceed the amounts 
guaranteed under the contract. 

The definition hinges upon a familiar 
concept: the allocation of risk. Insurance 
provides protection against risk, and the 
courts have held that the allocation of 
investment risk is a significant factor in 
distinguishing a security from a contract 
of insurance. The Commission has also 
recognized that the allocation of 
investment risk is significant in 
determining whether a particular 
contract that is regulated as insurance 
under state law is insurance for 
purposes of the federal securities laws. 

Individuals who purchase indexed 
annuities are exposed to a significant 
investment risk—i.e., the volatility of 
the underlying securities index. 
Insurance companies have successfully 
utilized this investment feature, which 
appeals to purchasers not on the usual 
insurance basis of stability and security, 

but on the prospect of investment 
growth. Indexed annuities are attractive 
to purchasers because they offer the 
promise of market-related gains. Thus, 
purchasers obtain indexed annuity 
contracts for many of the same reasons 
that individuals purchase mutual funds 
and variable annuities, and open 
brokerage accounts. 

When the amounts payable by an 
insurer under an indexed annuity are 
more likely than not to exceed the 
amounts guaranteed under the contract, 
this indicates that the majority of the 
investment risk for the fluctuating, 
securities-linked portion of the return is 
borne by the individual purchaser, not 
the insurer. The individual underwrites 
the effect of the underlying index’s 
performance on his or her contract 
investment and assumes the majority of 
the investment risk for the securities- 
linked returns under the contract. 

The federal interest in providing 
investors with disclosure, antifraud, and 
sales practice protections arises when 
individuals are offered indexed 
annuities that expose them to 
investment risk. Individuals who 
purchase such indexed annuities 
assume many of the same risks and 
rewards that investors assume when 
investing their money in mutual funds, 
variable annuities, and other securities. 
However, a fundamental difference 
between these securities and indexed 
annuities is that—with few exceptions— 
indexed annuities historically have not 
been registered as securities. As a result, 
most purchasers of indexed annuities 
have not received the benefits of 
federally mandated disclosure, 
antifraud, and sales practice protections. 

In a traditional fixed annuity, the 
insurer bears the investment risk under 
the contract. As a result, such 
instruments have consistently been 
treated as insurance contracts under the 
federal securities laws. At the opposite 
end of the spectrum, the purchaser bears 
the investment risk for a traditional 
variable annuity that passes through to 
the purchaser the performance of 
underlying securities, and we have 
determined and the courts have held 
that variable annuities are securities 
under the federal securities laws. 
Indexed annuities, on the other hand, 
fall somewhere in between—they 
possess both securities and insurance 
features. Therefore, we have determined 
that providing greater clarity with 
regard to the status of indexed annuities 
under the federal securities laws will 
enhance investor protection, as well as 
provide greater certainty to the issuers 
and sellers of these products with 
respect to their obligations under the 
federal securities laws. Accordingly, we 
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4 NASAA is the association of all state, 
provincial, and territorial securities regulators in 
North America. 

5 FINRA is the largest non-governmental regulator 
for registered broker-dealer firms doing business in 
the United States. FINRA was created in July 2007 
through the consolidation of NASD and the member 
regulation, enforcement, and arbitration functions 
of the New York Stock Exchange. 

6 ICI is a national association of investment 
companies, including mutual funds, closed-end 
funds, exchange-traded funds, and unit investment 
trusts. 

7 See Securities Act Release No. 7438 (Aug. 20, 
1997) [62 FR 45359, 45360 (Aug. 27, 1997)] (‘‘1997 
Concept Release’’); NASD, Equity-Indexed 
Annuities, Notice to Members 05–50 (Aug. 2005), 
available at: http://www.finra.org/web/groups/rules
_regs/documents/notice_to_members/p014821.pdf 
(‘‘NTM 05–50’’); Letter of William A. Jacobson, Esq., 
Associate Clinical Professor, Director, Securities 
Law Clinic, and Matthew M. Sweeney, Cornell Law 
School ’10, Cornell University Law School (Sept. 
10, 2008) (‘‘Cornell Letter’’); Letter of FINRA (Aug. 
11, 2008) (‘‘FINRA Letter’’); Letter of Investment 
Company Institute (Sept. 10, 2008) (‘‘ICI Letter’’). 

8 SEC v. Variable Annuity Life Ins. Co., 359 U.S. 
65 (1959) (‘‘VALIC ’’); SEC v. United Benefit Life Ins. 
Co., 387 U.S. 202 (1967) (‘‘United Benefit’’). 

9 NAVA, 2008 Annuity Fact Book, at 57 (2008). 
10 Id. 
11 Id. 
12 See, e.g., Allianz Life Insurance Company of 

North America (Best’s Company Reports, Allianz 
Life Ins. Co. of N. Am., Dec. 3, 2007) (Indexed 
annuities represent approximately two-thirds of 
gross premiums written.); American Equity 
Investment Life Holding Company (Annual Report 
on Form 10–K, at F–16 (Mar. 14, 2008)) (Indexed 
annuities accounted for approximately 97% of total 
purchase payments in 2007.); Americo Financial 
Life and Annuity Insurance Company (Best’s 
Company Reports, Americo Fin. Life and Annuity 
Ins. Co., Sept. 5, 2008) (Indexed annuities represent 
over 90% of annuity premiums and almost 60% of 
annuity reserves.); Aviva USA Group (Best’s 
Company Reports, Aviva Life Insurance Company, 
July 14, 2008) (Indexed annuity sales represent 
more than 85% of total annuity production.); 
Investors Insurance Corporation (IIC) (Best’s 
Company Reports, Investors Ins. Corp., July 10, 
2008) (IIC’s primary product has been indexed 
annuities.); Life Insurance Company of the 
Southwest (‘‘LSW’’) (Best’s Company Reports, Life 
Ins. Co. of the Southwest, June 28, 2007) (LSW 
specializes in the sale of annuities, primarily 
indexed annuities.); Midland National Life 
Insurance Company (Best’s Company Reports, 
Midland Nat’l Life Ins. Co., Jan. 24, 2008) (Sales of 
indexed annuities in recent years have been the 
principal driver of growth in annuity deposits.). 

13 See Letter of Susan E. Voss, Commissioner, 
Iowa Insurance Division (Nov. 18, 2008) (‘‘Voss 
Letter’’) (acknowledging sales practice issues and 
‘‘great deal’’ of concern about suitability and 
disclosures in indexed annuity market). See also 

Continued 

are adopting a new definition of 
‘‘annuity contract’’ that, on a 
prospective basis, will define a class of 
indexed annuities that are outside the 
scope of Section 3(a)(8). We carefully 
considered where to draw the line, and 
we believe that the line that we have 
drawn, which will be applied on a 
prospective basis only, is rational and 
reasonably related to fundamental 
concepts of risk and insurance. That is, 
if more often than not the purchaser of 
an indexed annuity will receive a 
guaranteed return like that of a 
traditional fixed annuity, then the 
instrument will be treated as insurance; 
on the other hand, if more often than 
not the purchaser will receive a return 
based on the value of a security, then 
the instrument will be treated as a 
security. With respect to the latter group 
of indexed annuities, investors will be 
entitled to all the protections of the 
federal securities laws, including full 
and fair disclosure and antifraud and 
sales practice protections. 

We are aware that many insurance 
companies and sellers of indexed 
annuities, in the absence of definitive 
interpretation or definition by the 
Commission, have of necessity acted in 
reliance on their own analysis of the 
legal status of indexed annuities based 
on the state of the law prior to the 
proposal and adoption of rule 151A. 
Under these circumstances, we do not 
believe that insurance companies and 
sellers of indexed annuities should be 
subject to any additional legal risk 
relating to their past offers and sales of 
indexed annuities as a result of the 
proposal and adoption of rule 151A. 
Therefore, the new definition will apply 
prospectively only—that is, only to 
indexed annuities that are issued on or 
after the effective date of our final rule. 

Finally, we are adopting rule 12h–7 
under the Exchange Act, a new 
exemption from Exchange Act reporting 
that will apply to insurance companies 
with respect to indexed annuities and 
certain other securities that are 
registered under the Securities Act and 
regulated as insurance under state law. 
We believe that this exemption is 
necessary or appropriate in the public 
interest and consistent with the 
protection of investors. Where an 
insurer’s financial condition and ability 
to meet its contractual obligations are 
subject to oversight under state law, and 
where there is no trading interest in an 
insurance contract, the concerns that 
periodic and current financial 
disclosures are intended to address are 
generally not implicated. 

The Commission received 
approximately 4,800 comments on the 
proposed rules. The commenters were 

divided with respect to proposed rule 
151A. Many issuers and sellers of 
indexed annuities opposed the 
proposed rule. However, other 
commenters supported the proposed 
rule, including the North American 
Securities Administrators Association, 
Inc. (‘‘NASAA’’),4 the Financial 
Industry Regulatory Authority, Inc. 
(‘‘FINRA’’),5 several insurance 
companies, and the Investment 
Company Institute (‘‘ICI’’).6 A number of 
commenters, both those who supported 
and those who opposed rule 151A, 
suggested modifications to the proposed 
rule. Sixteen commenters addressed 
proposed rule 12h–7, and all of these 
commenters supported the proposal, 
with some suggesting modifications. We 
are adopting proposed rules 151A and 
12h–7, with significant modifications to 
address the concerns of commenters. 

II. Background 
Beginning in the mid-1990s, the life 

insurance industry introduced a new 
type of annuity, referred to as an 
‘‘equity-indexed annuity,’’ or, more 
recently, ‘‘fixed indexed annuity’’ 
(herein ‘‘indexed annuity’’). Amounts 
paid by the insurer to the purchaser of 
an indexed annuity are based, in part, 
on the performance of an equity index 
or another securities index, such as a 
bond index. 

The status of indexed annuities under 
the federal securities laws has been 
uncertain since their introduction in the 
mid-1990s.7 Under existing precedents, 
the status of each indexed annuity is 
determined based on a facts and 
circumstances analysis of factors that 
have been articulated by the U.S. 
Supreme Court.8 Insurers have typically 

marketed and sold indexed annuities 
without registering the contracts under 
the federal securities laws. 

In the years after indexed annuities 
were first introduced, sales volumes and 
the number of purchasers were 
relatively small. Sales of indexed 
annuities for 1998 totaled $4 billion and 
grew each year through 2005, when 
sales totaled $27.2 billion.9 Indexed 
annuity sales for 2006 totaled $25.4 
billion and $24.8 billion in 2007.10 In 
2007, indexed annuity assets totaled 
$123 billion, 58 companies were issuing 
indexed annuities, and there were a 
total of 322 indexed annuity contracts 
offered.11 As sales have grown in more 
recent years, these products have 
affected larger and larger numbers of 
purchasers. They have also become an 
increasingly important business line for 
some insurers.12 

The growth in sales of indexed 
annuities has, unfortunately, been 
accompanied by complaints of abusive 
sales practices. These include claims 
that the often-complex features of these 
annuities have not been adequately 
disclosed to purchasers, as well as 
claims that rapid sales growth has been 
fueled by the payment of outsize 
commissions that are funded by high 
surrender charges imposed over long 
periods, which can make these 
annuities unsuitable for seniors and 
others who may need ready access to 
their assets.13 
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FINRA, Equity Indexed Annuities—A Complex 
Choice (updated Apr. 22, 2008), available at: http:// 
www.finra.org/InvestorInformation/InvestorAlerts/ 
AnnuitiesandInsurance/Equity-IndexedAnnuities- 
AComplexChoice/P010614 (‘‘FINRA Investor 
Alert’’) (investor alert on indexed annuities); Office 
of Compliance Inspections and Examinations, 
Securities and Exchange Commission, et al., 
Protecting Senior Investors: Report of Examinations 
of Securities Firms Providing ‘Free Lunch’ Sales 
Seminars, at 4 (Sept. 2007), available at: http:// 
www.sec.gov/spotlight/seniors/freelunchreport.pdf 
(joint examination conducted by Commission, 
North American Securities Administrators 
Association (‘‘NASAA’’), and FINRA identified 
potentially misleading sales materials and potential 
suitability issues relating to products discussed at 
sales seminars, which commonly included indexed 
annuities); Statement of Patricia Struck, President, 
NASAA, at the Senior Summit of the United States 
Securities and Exchange Commission, July 17, 
2006, available at: http://www.nasaa.org/ 
IssuesAnswers/Legislative_Activity/Testimony/ 
4999.cfm (identifying indexed annuities as among 
the most pervasive products involved in senior 
investment fraud); NTM 05–50, supra note 7 (citing 
concerns about marketing of indexed annuities and 
the absence of adequate supervision of sales 
practices). 

14 FINRA Investor Alert, supra note 13; National 
Association of Insurance Commissioners, Buyer’s 
Guide to Fixed Deferred Annuities with Appendix 
for Equity-Indexed Annuities, at 9 (2007) (‘‘NAIC 
Guide’’); National Association for Fixed Annuities, 
White Paper on Fixed Indexed Insurance Products 
Including ’Fixed Indexed Annuities’ and Other 
Fixed Indexed Insurance Products, at 1 (2006), 
available at: http://www.nafa.us/ 
index.php?act=attach&type=post&id=68 (‘‘NAFA 
Whitepaper’’); Jack Marrion, Index Annuities: 
Power and Protection, at 13 (2004) (‘‘Marrion’’). 

15 NAFA Whitepaper, supra note 14, at 13. 
16 See FINRA Investor Alert, supra note 13; NAIC 

Guide, supra note 14, at 12–14; NAFA Whitepaper, 
supra note 14, at 9–10; Marrion, supra note 14, at 
38–59. 

17 NAIC Guide, supra note 14, at 11; NAFA 
Whitepaper, supra note 14, at 5 and 9; Marrion, 
supra note 14, at 2. 

18 See FINRA Investor Alert, supra note 13; NAIC 
Guide, supra note 14, at 10–11; NAFA Whitepaper, 
supra note 14, at 10; Marrion, supra note 14, at 38– 
59. 

19 See FINRA Investor Alert, supra note 13; NAIC 
Guide, supra note 14, at 3–4 and 11; NAFA 
Whitepaper, supra note 14, at 7; Marrion, supra 
note 14, at 31. 

20 The highest surrender charges are often 
associated with annuities in which the insurer 
credits a ‘‘bonus’’ equal to a percentage of purchase 
payments to the purchaser at the time of purchase. 
The surrender charge may serve, in part, to 
recapture the bonus. 

21 See A Producer’s Guide to Indexed Annuities 
2007, LIFE INSURANCE SELLING (June 2007), 
available at: http://www.lifeinsuranceselling.com/ 
Media/MediaManager/0607_IASurvey_1.pdf; Equity 
Indexed Annuities, ANNUITYADVANTAGE, 
available at: 

We have observed the development of 
indexed annuities for some time and 
have become persuaded that guidance is 
needed with respect to their status 
under the federal securities laws. Given 
the current size of the market for 
indexed annuities, we believe that it is 
important for all parties, including 
issuers, sellers, and purchasers, to 
understand, in advance, the legal status 
of these products and the rules and 
protections that apply. Today, we are 
adopting rules that will provide greater 
clarity regarding the scope of the 
exemption provided by Section 3(a)(8). 
We believe our action is consistent with 
Congressional intent in that the 
definition will afford the disclosure, 
antifraud, and sales practice protections 
of the federal securities laws to 
purchasers of indexed annuities who are 
more likely than not to receive 
payments that vary in accordance with 
the performance of a security. In 
addition, the rules will provide relief 
from Exchange Act reporting obligations 
to the insurers that issue these indexed 
annuities and certain other securities 
that are regulated as insurance under 
state law. We base the Exchange Act 
exemption on two factors: First, the 
nature and extent of the activities of 
insurance company issuers, and their 
income and assets, and, in particular, 
the regulation of these activities and 
assets under state insurance law; and, 
second, the absence of trading interest 
in the securities. 

A. Description of Indexed Annuities 

An indexed annuity is a contract 
issued by a life insurance company that 
generally provides for accumulation of 
the purchaser’s payments, followed by 

payment of the accumulated value to 
the purchaser either as a lump sum, 
upon death or withdrawal, or as a series 
of payments (an ‘‘annuity’’). During the 
accumulation period, the insurer credits 
the purchaser with a return that is based 
on changes in a securities index, such 
as the Dow Jones Industrial Average, 
Lehman Brothers Aggregate U.S. Index, 
Nasdaq 100 Index, or Standard & Poor’s 
500 Composite Stock Price Index. The 
insurer also guarantees a minimum 
value to the purchaser.14 The specific 
features of indexed annuities vary from 
product to product. Some key features, 
found in many indexed annuities, are as 
follows. 

Computation of Index-Based Return 
The purchaser’s index-based return 

under an indexed annuity depends on 
the particular combination of features 
specified in the contract. Typically, an 
indexed annuity specifies all aspects of 
the formula for computing return in 
advance of the period for which return 
is to be credited, and the crediting 
period is generally at least one year 
long.15 The rate of the index-based 
return is computed at the end of the 
crediting period, based on the actual 
performance of a specified securities 
index during that period, but the 
computation is performed pursuant to a 
mathematical formula that is guaranteed 
in advance of the crediting period. 
Common indexing features are 
described below. 

• Index. Indexed annuities credit 
return based on the performance of a 
securities index, such as the Dow Jones 
Industrial Average, Lehman Brothers 
Aggregate U.S. Index, Nasdaq 100 Index, 
or Standard & Poor’s 500 Composite 
Stock Price Index. Some annuities 
permit the purchaser to select one or 
more indices from a specified group of 
indices. 

• Determining Change in Index. 
There are several methods for 
determining the change in the relevant 
index over the crediting period.16 For 
example, the ‘‘point-to-point’’ method 
compares the index level at two discrete 

points in time, such as the beginning 
and ending dates of the crediting period. 
Typically, in determining the amount of 
index change, dividends paid on 
securities underlying the index are not 
included. Indexed annuities typically 
do not apply negative changes in an 
index to contract value. Thus, if the 
change in index value is negative over 
the course of a crediting period, no 
deduction is taken from contract value 
nor is any index-based return credited.17 

• Portion of Index Change to be 
Credited. The portion of the index 
change to be credited under an indexed 
annuity is typically determined through 
the application of caps, participation 
rates, spread deductions, or a 
combination of these features.18 Some 
contracts ‘‘cap’’ the index-based returns 
that may be credited. For example, if the 
change in the index is 6%, and the 
contract has a 5% cap, 5% would be 
credited. A contract may establish a 
‘‘participation rate,’’ which is 
multiplied by index growth to 
determine the rate to be credited. If the 
change in the index is 6%, and a 
contract’s participation rate is 75%, the 
rate credited would be 4.5% (75% of 
6%). In addition, some indexed 
annuities may deduct a percentage, or 
spread, from the amount of gain in the 
index in determining return. If the 
change in the index is 6%, and a 
contract has a spread of 1%, the rate 
credited would be 5% (6% minus 1%). 

Surrender Charges 

Surrender charges are commonly 
deducted from withdrawals taken by a 
purchaser.19 The maximum surrender 
charges, which may be as high as 15– 
20%,20 are imposed on surrenders made 
during the early years of the contract 
and decline gradually to 0% at the end 
of a specified surrender charge period, 
which may be in excess of 15 years.21 
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http://datafeeds.annuityratewatch.com/ 
annuityadvantage/fixed-indexed-accounts.htm. 

22 FINRA Investor Alert, supra note 13; Marrion, 
supra note 14, at 31. 

23 1997 Concept Release, supra note 7 (concept 
release requesting comments on structure of equity 
indexed insurance products, the manner in which 
they are marketed, and other matters the 
Commission should consider in addressing federal 
securities law issues raised by these products). See 
also Letter from American Academy of Actuaries 
(Jan. 5, 1998); Letter from Aid Association for 
Lutherans (Nov. 19, 1997) (comment letters in 
response to 1997 Concept Release). The comment 
letters on the 1997 Concept Release are available for 
public inspection and copying in the Commission’s 
Public Reference Room, 100 F Street, NE., 
Washington, DC (File No. S7–22–97). Those 
comment letters that were transmitted 
electronically to the Commission are also available 
on the Commission’s Web site at http:// 
www.sec.gov/rules/concept/s72297.shtml. 

24 See, e.g., CAL. INS. CODE § 10168.25 (West 
2007) & IOWA CODE § 508.38 (2008) (current 
requirements, providing for guarantee based on 
87.5% of purchase payments accumulated at 
minimum of 1% annual interest); CAL. INS. CODE 
§ 10168.2 (West 2003) & IOWA CODE § 508.38 
(2002) (former requirements, providing for 
guarantee for single premium annuities based on 
90% of premium accumulated at minimum of 3% 
annual interest). 

25 NAFA Whitepaper, supra note 14, at 6. 

26 In a few instances, insurers have registered 
indexed annuities as securities as a result of 
particular features, such as the absence of any 
guaranteed interest rate or the absence of a 
guaranteed minimum value. See, e.g., Pre-Effective 
Amendment No. 4 to Registration Statement on 
Form S–1 of PHL Variable Insurance Company (File 
No. 333–132399) (filed Feb. 7, 2007); Pre-Effective 
Amendment No. 1 to Registration Statement on 
Form S–3 of Allstate Life Insurance Company (File 
No. 333–105331) (filed May 16, 2003); Initial 
Registration Statement on Form S–2 of Golden 
American Life Insurance Company (File No. 333– 
104547) (filed Apr. 15, 2003). 

27 The Commission has previously stated its view 
that Congress intended any insurance contract 
falling within Section 3(a)(8) to be excluded from 
all provisions of the Securities Act notwithstanding 
the language of the Act indicating that Section 
3(a)(8) is an exemption from the registration but not 
the antifraud provisions. Securities Act Release No. 
6558 (Nov. 21, 1984) [49 FR 46750, 46753 (Nov. 28, 
1984)]. See also Tcherepnin v. Knight, 389 U.S. 332, 
342 n.30 (1967) (Congress specifically stated that 
‘‘insurance policies are not to be regarded as 
securities subject to the provisions of the 
[Securities] act,’’ (quoting H.R. Rep. 85, 73d Cong., 
1st Sess. 15 (1933)). 

28 VALIC, supra note 8, 359 U.S. 65; United 
Benefit, supra note 8, 387 U.S. 202. 

29 VALIC, supra note 8, 359 U.S. at 71–73. 

30 United Benefit, supra note 8, 387 U.S. at 211. 
31 Id. at 211. 
32 VALIC, supra note 8, 359 U.S. at 77. 

Imposition of a surrender charge may 
have the effect of reducing or 
eliminating any index-based return 
credited to the purchaser up to the time 
of a withdrawal. In addition, a surrender 
charge may result in a loss of principal, 
so that a purchaser who surrenders prior 
to the end of the surrender charge 
period may receive less than the original 
purchase payments.22 Many indexed 
annuities permit purchasers to 
withdraw a portion of contract value 
each year, typically 10%, without 
payment of surrender charges. 

Guaranteed Minimum Value 
Indexed annuities generally provide a 

guaranteed minimum value, which 
serves as a floor on the amount paid 
upon withdrawal, as a death benefit, or 
in determining the amount of annuity 
payments. The guaranteed minimum 
value is typically a percentage of 
purchase payments, accumulated at a 
specified interest rate, and may not be 
lower than a floor established by 
applicable state insurance law. In the 
years immediately following their 
introduction, indexed annuities 
typically guaranteed 90% of purchase 
payments accumulated at 3% annual 
interest.23 More recently, however, 
following changes in state insurance 
laws,24 indexed annuities typically 
provide that the guaranteed minimum 
value is equal to at least 87.5% of 
purchase payments, accumulated at 
annual interest rate of between 1% and 
3%.25 Assuming a guarantee of 87.5% of 
purchase payments, accumulated at 1% 
interest compounded annually, it would 

take approximately 13 years for a 
purchaser’s guaranteed minimum value 
to be 100% of purchase payments. 

Registration 
Insurers typically have concluded that 

the indexed annuities they issue are not 
securities. As a result, virtually all 
indexed annuities have been issued 
without registration under the Securities 
Act.26 

B. Section 3(a)(8) Exemption 
Section 3(a)(8) of the Securities Act 

provides an exemption for any ‘‘annuity 
contract’’ or ‘‘optional annuity contract’’ 
issued by a corporation that is subject to 
the supervision of the insurance 
commissioner, bank commissioner, or 
similar state regulatory authority.27 The 
exemption, however, is not available to 
all contracts that are considered 
annuities under state insurance law. For 
example, variable annuities, which pass 
through to the purchaser the investment 
performance of a pool of assets, are not 
exempt annuity contracts. 

The U.S. Supreme Court has 
addressed the insurance exemption on 
two occasions.28 Under these cases, 
factors that are important to a 
determination of an annuity’s status 
under Section 3(a)(8) include (1) the 
allocation of investment risk between 
insurer and purchaser, and (2) the 
manner in which the annuity is 
marketed. 

With regard to investment risk, 
beginning with SEC v. Variable Annuity 
Life Ins. Co. (‘‘VALIC’’),29 the Court has 
considered whether the risk is borne by 
the purchaser (tending to indicate that 
the product is not an exempt ‘‘annuity 

contract’’) or by the insurer (tending to 
indicate that the product falls within the 
Section 3(a)(8) exemption). In VALIC, 
the Court determined that variable 
annuities, under which payments varied 
with the performance of particular 
investments and which provided no 
guarantee of fixed income, were not 
entitled to the Section 3(a)(8) 
exemption. In SEC v. United Benefit Life 
Ins. Co. (‘‘United Benefit’’),30 the Court 
extended the VALIC reasoning, finding 
that a contract that provides for some 
assumption of investment risk by the 
insurer may nonetheless not be entitled 
to the Section 3(a)(8) exemption. The 
United Benefit insurer guaranteed that 
the cash value of its variable annuity 
contract would never be less than 50% 
of purchase payments made and that, 
after ten years, the value would be no 
less than 100% of payments. The Court 
determined that this contract, under 
which the insurer did assume some 
investment risk through minimum 
guarantees, was not an ‘‘annuity 
contract’’ under the federal securities 
laws. In making this determination, the 
Court concluded that ‘‘the assumption 
of an investment risk cannot by itself 
create an insurance provision under the 
federal definition’’ and distinguished a 
‘‘contract which to some degree is 
insured’’ from a ‘‘contract of 
insurance.’’ 31 

In analyzing investment risk, Justice 
Brennan’s concurring opinion in VALIC 
applied a functional analysis to 
determine whether a new form of 
investment arrangement that emerges 
and is labeled ‘‘annuity’’ by its 
promoters is the sort of arrangement that 
Congress was willing to leave 
exclusively to the state insurance 
commissioners. In that inquiry, the 
purposes of the federal securities laws 
and state insurance laws are important. 
Justice Brennan noted, in particular, 
that the emphasis in the Securities Act 
is on disclosure and that the philosophy 
of the Act is that ‘‘full disclosure of the 
details of the enterprise in which the 
investor is to put his money should be 
made so that he can intelligently 
appraise the risks involved.’’ 32 We 
agree with the concurring opinion’s 
analysis. Where an investor’s 
investment in an annuity is sufficiently 
protected by the insurer, state insurance 
law regulation of insurer solvency and 
the adequacy of reserves are relevant. 
Where the investor’s investment is not 
sufficiently protected, the disclosure 
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33 United Benefit, supra note 8, 387 U.S. at 211. 
34 Id. at 211 (quoting SEC v. Joiner Leasing Corp., 

320 U.S. 344, 352–53 (1943)). For other cases 
applying a marketing test, see Berent v. Kemper 
Corp., 780 F. Supp. 431 (E.D. Mich. 1991), aff’d, 973 
F. 2d 1291 (6th Cir. 1992); Associates in Adolescent 
Psychiatry v. Home Life Ins. Co., 729 F.Supp. 1162 
(N.D. Ill. 1989), aff’d, 941 F.2d 561 (7th Cir. 1991); 
and Grainger v. State Security Life Ins. Co., 547 F.2d 
303 (5th Cir. 1977). 

35 17 CFR 230.151; Securities Act Release No. 
6645 (May 29, 1986) [51 FR 20254 (June 4, 1986)]. 
A guaranteed investment contract is a deferred 
annuity contract under which the insurer pays 
interest on the purchaser’s payments at a 
guaranteed rate for the term of the contract. In some 
cases, the insurer also pays discretionary interest in 
excess of the guaranteed rate. 

36 17 CFR 230.151(a). 

37 17 CFR 230.151(b) and (c). In addition, the 
value of the contract may not vary according to the 
investment experience of a separate account. 

38 Some indexed annuities also may fail other 
aspects of the safe harbor test. 

In adopting rule 151, the Commission declined to 
extend the safe harbor to excess interest rates that 
are computed pursuant to an indexing formula that 
is guaranteed for one year. Rather, the Commission 
determined that it would be appropriate to permit 
insurers to make limited use of index features, 
provided that the insurer specifies an index to 
which it would refer, no more often than annually, 
to determine the excess interest rate that it would 
guarantee for the next 12-month or longer period. 
For example, an insurer would meet this test if it 
established an ‘‘excess’’ interest rate of 5% by 
reference to the past performance of an external 
index and then guaranteed to pay 5% interest for 
the coming year. Securities Act Release No. 6645, 
supra note 35, 51 FR at 20260. The Commission 
specifically expressed concern that index feature 
contracts that adjust the rate of return actually 
credited on a more frequent basis operate less like 
a traditional annuity and more like a security and 
that they shift to the purchaser all of the investment 
risk regarding fluctuations in that rate. See infra 
note 71 and accompanying text. 

39 An ‘‘optional annuity contract’’ is a deferred 
annuity. See United Benefit, supra note 8, 387 U.S. 
at 204. In a deferred annuity, annuitization begins 
at a date in the future, after assets in the contract 
have accumulated over a period of time (normally 
many years). In contrast, in an immediate annuity, 
the insurer begins making annuity payments shortly 
after the purchase payment is made, i.e., within one 
year. See Kenneth Black, Jr., and Harold D. Skipper, 
Jr., Life and Health Insurance, at 164 (2000). 

40 See VALIC, supra note 8, 359 U.S. at 69. 
Although the McCarran-Ferguson Act, 15 U.S.C. 
1012(b), provides that ‘‘No Act of Congress shall be 
construed to invalidate, impair or supersede any 
law enacted by any State for the purpose of 
regulating the business of insurance,’’ the United 
States Supreme Court has stated that the question 
common to both the federal securities laws and the 
McCarran-Ferguson Act is whether the instruments 
are contracts of insurance. See VALIC, supra note 
8. Thus, where a contract is not an ‘‘annuity 
contract’’ or ‘‘optional annuity contract,’’ which we 
have concluded is the case with respect to certain 
indexed annuities, we do not believe that such 
contract is ‘‘insurance’’ for purposes of the 
McCarran-Ferguson Act. 

41 The last time the Commission formally 
addressed indexed annuities was in 1997. At that 
time, the Commission issued a concept release 
requesting public comment regarding indexed 
insurance contracts. The concept release stated that 
‘‘depending on the mix of features * * * [an 
indexed insurance contract] may or may not be 
entitled to exemption from registration under the 
Securities Act’’ and that the Commission was 

protections of the Securities Act assume 
importance. 

Marketing is another significant factor 
in determining whether a state-regulated 
insurance contract is entitled to the 
Securities Act ‘‘annuity contract’’ 
exemption. In United Benefit, the U.S. 
Supreme Court, in holding an annuity to 
be outside the scope of Section 3(a)(8), 
found significant the fact that the 
contract was ‘‘considered to appeal to 
the purchaser not on the usual 
insurance basis of stability and security 
but on the prospect of ‘growth’ through 
sound investment management.’’ 33 
Under these circumstances, the Court 
concluded ‘‘it is not inappropriate that 
promoters’ offerings be judged as being 
what they were represented to be.’’ 34 

In 1986, given the proliferation of 
annuity contracts commonly known as 
‘‘guaranteed investment contracts,’’ the 
Commission adopted rule 151 under the 
Securities Act to establish a ‘‘safe 
harbor’’ for certain annuity contracts 
that are not deemed subject to the 
federal securities laws and are entitled 
to rely on Section 3(a)(8) of the 
Securities Act.35 Under rule 151, an 
annuity contract issued by a state- 
regulated insurance company is deemed 
to be within Section 3(a)(8) of the 
Securities Act if (1) the insurer assumes 
the investment risk under the contract 
in the manner prescribed in the rule; 
and (2) the contract is not marketed 
primarily as an investment.36 Rule 151 
essentially codifies the tests the courts 
have used to determine whether an 
annuity contract is entitled to the 
Section 3(a)(8) exemption, but adds 
greater specificity with respect to the 
investment risk test. Under rule 151, an 
insurer is deemed to assume the 
investment risk under an annuity 
contract if, among other things, 

(1) The insurer, for the life of the 
contract, 

(a) Guarantees the principal amount 
of purchase payments and credited 
interest, less any deduction for sales, 

administrative, or other expenses or 
charges; and 

(b) Credits a specified interest rate 
that is at least equal to the minimum 
rate required by applicable state law; 
and 

(2) The insurer guarantees that the 
rate of any interest to be credited in 
excess of the guaranteed minimum rate 
described in paragraph 1(b) will not be 
modified more frequently than once per 
year.37 

Indexed annuities are not entitled to 
rely on the safe harbor of rule 151 
because they fail to satisfy the 
requirement that the insurer guarantee 
that the rate of any interest to be 
credited in excess of the guaranteed 
minimum rate will not be modified 
more frequently than once per year.38 

III. Discussion of the Amendments 
The Commission has determined that 

providing greater clarity with regard to 
the status of indexed annuities under 
the federal securities laws will enhance 
investor protection, as well as provide 
greater certainty to the issuers and 
sellers of these products with respect to 
their obligations under the federal 
securities laws. We are adopting a new 
definition of ‘‘annuity contract’’ that, on 
a prospective basis, defines a class of 
indexed annuities that are outside the 
scope of Section 3(a)(8). With respect to 
these annuities, investors will be 
entitled to all the protections of the 
federal securities laws, including full 
and fair disclosure and antifraud and 
sales practice protections. We are also 
adopting a new exemption under the 
Exchange Act that applies to insurance 
companies that issue indexed annuities 
and certain other securities that are 
registered under the Securities Act and 

regulated as insurance under state law. 
We believe that this exemption is 
necessary or appropriate in the public 
interest and consistent with the 
protection of investors because of the 
presence of state oversight of insurance 
company financial condition and the 
absence of trading interest in these 
securities. 

A. Definition of Annuity Contract 
The Commission is adopting new rule 

151A, which defines a class of indexed 
annuities that are not ‘‘annuity 
contracts’’ or ‘‘optional annuity 
contracts’’ 39 for purposes of Section 
3(a)(8) of the Securities Act. Although 
we recognize that these instruments are 
issued by insurance companies and are 
treated as annuities under state law, 
these facts are not conclusive for 
purposes of the analysis under the 
federal securities laws. 

1. Analysis 

‘‘Insurance’’ and ‘‘Annuity’’: Federal 
Terms Under the Federal Securities 
Laws 

Our analysis begins with the well- 
settled conclusion that the terms 
‘‘insurance’’ and ‘‘annuity contract’’ as 
used in the Securities Act are ‘‘federal 
terms,’’ the meanings of which are a 
‘‘federal question’’ under the federal 
securities laws.40 The Securities Act 
does not provide a definition of either 
term, and we have not previously 
provided a definition that applies to 
indexed annuities.41 Moreover, indexed 
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‘‘considering the status of [indexed annuities and 
other indexed insurance contracts] under the 
federal securities laws.’’ See 1997 Concept Release, 
supra note 7, at 4–5. 

The Commission has previously adopted a safe 
harbor for certain annuity contracts that are entitled 
to rely on Section 3(a)(8) of the Securities Act. 
However, as discussed in Part II.B., indexed 
annuities are not entitled to rely on the safe harbor. 

42 See VALIC, supra note 8, 359 U.S. at 75 
(Brennan, J., concurring) (‘‘* * * if a brand-new 
form of investment arrangement emerges which is 
labeled ‘insurance’ or ‘annuity’ by its promoters, the 
functional distinction that Congress set up in 1933 
and 1940 must be examined to test whether the 
contract falls within the sort of investment form 
that Congress was then willing to leave exclusively 
to the State Insurance Commissioners. In that 
inquiry, an analysis of the regulatory and protective 
purposes of the Federal Acts and of state insurance 
regulation as it then existed becomes relevant.’’). 

43 Id. at 71–73. 
44 See United Benefit, supra note 8, 387 U.S. at 

211 (‘‘[T]he assumption of investment risk cannot 
by itself create an insurance provision. * * * The 
basic difference between a contract which to some 
degree is insured and a contract of insurance must 
be recognized.’’). 

45 See VALIC, supra note 8, 359 U.S. at 69. 

46 Id. (‘‘While all the States regulate ‘annuities’ 
under their ‘insurance’ laws, traditionally and 
customarily they have been fixed annuities, offering 
the annuitant specified and definite amounts 
beginning with a certain year of his or her life. The 
standards for investment of funds underlying these 
annuities have been conservative.’’). 

47 Id. (‘‘Congress was legislating concerning a 
concept which had taken on its coloration and 
meaning largely from state law, from state practice, 
from state usage.’’). 

48 Id. at 75 (Brennan, J., concurring). 
49 See United Benefit, supra note 8, 387 U.S. at 

211 (finding that while a ‘‘guarantee of cash value’’ 
provided by an insurer to purchasers of a deferred 
annuity plan reduced ‘‘substantially the investment 
risk of the contract holder, the assumption of 
investment risk cannot by itself create an insurance 
provision under the federal definition.’’). 

50 Id. at 211 (‘‘The basic difference between a 
contract which to some degree is insured and a 
contract of insurance must be recognized.’’). 

51 See VALIC, supra note 8, 359 U.S. at 71 
(finding that although the insurer’s assumption of 
a traditional insurance risk gives variable annuities 
an ‘‘aspect of insurance,’’ this is ‘‘apparent, not real; 
superficial, not substantial.’’). 

52 The presence of protection against loss does 
not, in itself, transform a security into an insurance 
or annuity contract. Like indexed annuities, 
variable annuities typically provide some 
protection against the risk of loss, but are registered 
as securities. Historically, variable annuity 
contracts have typically provided a minimum death 
benefit at least equal to the greater of contract value 
or purchase payments less any withdrawals. More 
recently, many contracts have offered benefits that 
protect against downside market risk during the 
purchaser’s lifetime. 

53 VALIC, supra note 8, 359 U.S. at 91 (Brennan, 
J., concurring). 

annuities did not exist and were not 
contemplated by Congress when it 
enacted the insurance exemption. 

We therefore analyze indexed 
annuities under the facts and 
circumstances factors articulated by the 
U.S. Supreme Court in VALIC and 
United Benefit. In particular, we focus 
on whether these instruments are ‘‘the 
sort of investment form that Congress 
was * * * willing to leave exclusively 
to the State Insurance Commissioners’’ 
and whether they necessitate the 
‘‘regulatory and protective purposes’’ of 
the Securities Act.42 

Type of Investment 
We believe that the indexed annuities 

that will be included in our definition 
are not the sort of investment that 
Congress contemplated leaving 
exclusively to state insurance 
regulation. According to the U.S. 
Supreme Court, Congress intended to 
include in the insurance exemption 
only those policies and contracts that 
include a ‘‘true underwriting of risks’’ 
and ‘‘investment risk-taking’’ by the 
insurer.43 Moreover, the level of risk 
assumption necessary for a contract to 
be ‘‘insurance’’ under the Securities Act 
must be meaningful—the assumption of 
an investment risk does not ‘‘by itself 
create an insurance provision under the 
federal definition.’’ 44 

The annuities that ‘‘traditionally and 
customarily’’ were offered at the time 
Congress enacted the insurance 
exemption were fixed annuities that 
typically involved no investment risk to 
the purchaser.45 These contracts offered 
the purchaser ‘‘specified and definite 
amounts beginning with a certain year 
of his or her life,’’ and the ‘‘standards 

for investments of funds’’ by the insurer 
under these contracts were 
‘‘conservative.’’ 46 Moreover, these types 
of annuity contracts were part of a 
‘‘concept which had taken on its 
coloration and meaning largely from 
state law, from state practice, from state 
usage.’’ 47 Thus, Congress exempted 
these instruments from the requirements 
of the federal securities laws because 
they were a ‘‘form of ‘investment’ * * * 
which did not present very squarely the 
problems that [the federal securities 
laws] were devised to deal with,’’ and 
were ‘‘subject to a form of state 
regulation of a sort which made the 
federal regulation even less relevant.’’ 48 

In contrast, when the amounts 
payable by an insurer under an indexed 
annuity contract are more likely than 
not to exceed the amounts guaranteed 
under the contract, the purchaser 
assumes substantially different risks and 
benefits. Notably, at the time that such 
a contract is purchased, the risk for the 
unknown, unspecified, and fluctuating 
securities-linked portion of the return is 
primarily assumed by the purchaser. 

By purchasing this type of indexed 
annuity, the purchaser assumes the risk 
of an uncertain and fluctuating financial 
instrument, in exchange for 
participation in future securities-linked 
returns. The value of such an indexed 
annuity reflects the benefits and risks 
inherent in the securities market, and 
the contract’s value depends upon the 
trajectory of that same market. Thus, the 
purchaser obtains an instrument that, by 
its very terms, depends on market 
volatility and risk. 

Such indexed annuity contracts 
provide some protection against the risk 
of loss, but these provisions do not, ‘‘by 
[themselves,] create an insurance 
provision under the federal 
definition.’’ 49 Rather, these provisions 
reduce—but do not eliminate—a 
purchaser’s exposure to investment risk 
under the contract. These contracts may 
to some degree be insured, but that 
degree may be too small to make the 

indexed annuity a contract of 
insurance.50 

Thus, the protections provided by 
indexed annuities may not adequately 
transfer investment risk from the 
purchaser to the insurer when amounts 
payable by an insurer under the contract 
are more likely than not to exceed the 
amounts guaranteed under the contract. 
Purchasers of these annuities assume 
the investment risk for investments that 
are more likely than not to fluctuate and 
move with the securities markets. The 
value of the purchaser’s investment is 
more likely than not to depend on 
movements in the underlying securities 
index. The protections offered in these 
indexed annuities may give the 
instruments an aspect of insurance, but 
we do not believe that these protections 
are substantial enough.51 

Need for the Regulatory Protections of 
the Federal Securities Acts 

We also analyze indexed annuities to 
determine whether they implicate the 
regulatory and protective purposes of 
the federal securities laws. Based on 
that analysis, we believe that the 
indexed annuities that are included in 
the definition that we are adopting 
present many of the concerns that 
Congress intended the federal securities 
laws to address. 

Indexed annuities are similar in many 
ways to mutual funds, variable 
annuities, and other securities. 
Although these contracts contain certain 
features that are typical of insurance 
contracts, 52 they also may contain ‘‘to a 
very substantial degree elements of 
investment contracts.’’ 53 Indexed 
annuities are attractive to purchasers 
precisely because they offer 
participation in the securities markets. 
However, indexed annuities historically 
have not been registered with us as 
securities. Insurers have treated these 
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54 See, e.g., Letter of Advantage Group Associates, 
Inc. (Nov. 16, 2008) (‘‘Advantage Group Letter’’); 
Letter of Allianz Life Insurance Company of North 
America (Sept. 10, 2008) (‘‘Allianz Letter’’); Letter 
of American Academy of Actuaries (Sept. 10, 2008) 
(‘‘Academy Letter’’); Letter of American Academy of 
Actuaries (Nov. 17, 2008) (‘‘Second Academy 
Letter’’); Letter of American Equity Investment Life 
Holding Company (Sept. 10, 2008) (‘‘American 
Equity Letter’’); Letter of American National 
Insurance Company (Sept. 10. 2008) (‘‘American 
National Letter’’); Letter of Aviva USA Corporation 
(Sept. 10, 2008) (‘‘Aviva Letter’’); Letter of Aviva 
USA Corporation (Nov. 17, 2008) (‘‘Second Aviva 
Letter’’); Letter of Coalition for Indexed Products 
(Sept. 10, 2008) (‘‘Coalition Letter’’); Letter of 
Committee of Annuity Insurers regarding proposed 
rule 151A (Sept. 10, 2008) (‘‘CAI 151A Letter’’); 
Letter of Lafayette Life Insurance Company (Sept. 
10, 2008) (‘‘Lafayette Letter’’); Letter of Maryland 
Insurance Administration (Sept. 9, 2008) 
(‘‘Maryland Letter’’); Letter of the Officers of the 
National Association of Insurance Commissioners 
(Sept. 10, 2008) (‘‘NAIC Officer Letter’’); Letter of 
National Association for Fixed Annuities (Sept. 10, 
2008) (‘‘NAFA Letter’’); Letter of National 
Association of Insurance and Financial Advisers 
(Sept. 10, 2008) (‘‘NAIFA Letter’’); Letter of 
National Conference of Insurance Legislators (Nov. 
25, 2008) (‘‘NCOIL Letter’’); Letter of National 
Western Life Insurance Company (Sept. 10, 2008) 
(‘‘National Western Letter’’); Letter of Old Mutual 
Financial Network (Sept. 10, 2008) (‘‘Old Mutual 
Letter’’); Letter of Sammons Annuity Group (Sept. 
10, 2008) (‘‘Sammons Letter’’); Letter of 
Transamerica Life Insurance Company (Sept. 10, 
2008) (‘‘Transamerica Letter’’); Letter of 
Transamerica Life Insurance Company (Nov. 17, 
2008) (‘‘Second Transamerica Letter’’). 

Other commenters, however, supported the 
Commission’s interpretation of Section 3(a)(8) and 
applicable legal precedents. See, e.g., ICI Letter, 
supra note 7; Letter of K&L Gates on behalf of AXA 
Equitable Life Insurance Company, Hartford 
Financial Services Group, Inc., Massachusetts 
Mutual Life Insurance Company, MetLife, Inc., and 
New York Life Insurance Company (Oct. 7, 2008) 
(‘‘K&L Gates Letter’’). 

55 See, e.g., Coalition Letter, supra note 54; Letter 
of The Hartford Financial Services Group, Inc. 
(Sept. 10, 2008) (‘‘Hartford Letter’’); NAFA Letter, 
supra note 54. 

56 See, e.g., CAI 151A Letter, supra note 54; Old 
Mutual Letter, supra note 54; Sammons Letter, 
supra note 54. 

57 See United Benefit, supra note 8, 387 U.S. at 
211 (‘‘The basic difference between a contract 
which to some degree is insured and a contract of 
insurance must be recognized.’’). 

annuities as subject only to state 
insurance laws. 

There is a strong federal interest in 
providing investors with disclosure, 
antifraud, and sales practice protections 
when they are purchasing annuities that 
are likely to expose them to market 
volatility and risk. We believe that 
individuals who purchase indexed 
annuities that are more likely than not 
to provide payments that vary with the 
performance of securities are exposed to 
significant investment risks. They are 
confronted with many of the same risks 
and benefits that other securities 
investors are confronted with when 
making investment decisions. Moreover, 
they are more likely than not to 
experience market volatility because 
they are more likely than not to receive 
payments that vary with the 
performance of securities. 

We believe that the regulatory 
objectives that Congress was attempting 
to achieve when it enacted the 
Securities Act are present when the 
amounts payable by an insurer under an 
indexed annuity contract are more 
likely than not to exceed the guaranteed 
amounts. Therefore, we are adopting a 
rule that will define such contracts as 
falling outside the insurance exemption. 

2. Commenters’ Concerns Regarding 
Commission’s Analysis 

Many commenters raised significant 
concerns regarding the Commission’s 
analysis of indexed annuities under 
Section 3(a)(8). Commenters argued that 
the Commission’s analysis is 
inconsistent with applicable legal 
precedent, particularly the VALIC and 
United Benefit cases. Specifically, the 
commenters argued that the purchaser 
of an indexed annuity does not assume 
investment risk in the sense 
contemplated by applicable precedent, 
that the Commission failed to take into 
account the investment risk assumed by 
the insurer, and that the Commission’s 
analysis ignored the factors of marketing 
and mortality risk which have been 
articulated in applicable precedents. In 
addition, commenters questioned the 
need for federal securities regulation of 
indexed annuities, arguing that there is 
no evidence of widespread sales 
practice abuse in the indexed annuity 
marketplace, that state insurance 
regulators are effective in protecting 
purchasers of indexed annuities, and 
that the Commission’s disclosure 
requirements would not result in 
enhanced information flow to 
purchasers of indexed annuities. We 
disagree with each of these assertions 
for the reasons outlined below. 

Commission’s Analysis is Consistent 
With Applicable Precedents 

We disagree with commenters who 
argued that the Commission’s analysis is 
inconsistent with applicable legal 
precedents, particularly the VALIC and 
United Benefit cases.54 These 
commenters asserted, first, that because 
of guarantees of principal and minimum 
interest, the purchaser of an indexed 
annuity does not assume investment 
risk in the sense contemplated by 
applicable precedent which, in their 
view, is the risk of loss of principal. 
Second, the commenters argued that the 
Commission’s analysis failed to take 
into account the investment risk 
assumed by the insurer, including the 
risk associated with guaranteeing 
principal and a minimum interest rate 
and with guaranteeing in advance the 
formula for determining index-linked 
return. Third, commenters argued that 
the Commission’s analysis is 
inconsistent with precedent because it 
does not take into account the manner 
in which indexed annuities are 

marketed.55 Fourth, commenters faulted 
the Commission’s analysis for ignoring 
mortality risk.56 

Our investment risk analysis is an 
application of the Court’s reasoning in 
the VALIC and United Benefit cases, and 
rule 151A applies that analysis with a 
specific test to determine the status 
under the federal securities laws of 
indexed annuities. Indexed annuities 
are a relatively new product and are 
different from the securities considered 
in those cases. These very differences 
have resulted in the uncertain legal 
status of indexed annuities from their 
introduction in the mid-1990s. Like the 
contract at issue in United Benefit, 
indexed annuities present a new case 
that requires us to determine whether ‘‘a 
contract which to some degree is 
insured’’ constitutes a ‘‘contract of 
insurance’’ for purposes of the federal 
securities laws.57 Indexed annuities 
offer to purchasers a financial 
instrument with uncertain and 
fluctuating returns that are, in part, 
securities-linked. We believe that 
whether such an instrument is a 
security hinges on the likelihood that 
the purchaser’s return will, in fact, be 
based on the returns of a securities 
index. In cases where the amounts 
payable by an insurer under an indexed 
annuity contract are more likely than 
not to exceed the amounts guaranteed 
under the contract, the amount the 
purchaser receives will be dependent on 
market returns and will vary because of 
investment risk. In such a case, we have 
concluded that, on a prospective basis, 
the indexed annuity is not entitled to 
rely on the Section 3(a)(8) exemption. 
Though the contract may to some degree 
be insured, it is not a contract of 
insurance because of the substantial 
investment risk assumed by the 
purchaser. 

A number of commenters equated 
investment risk with the risk of loss of 
principal for purposes of analysis under 
Section 3(a)(8) and argued that, because 
of guarantees of principal and minimum 
interest, the purchaser of an indexed 
annuity does not assume investment 
risk. We disagree. While the potential 
for loss of principal was important in 
the VALIC and United Benefit cases and 
helpful in analyzing the particular 
products at issue in those cases, it is by 
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58 Zvi Bodie, Alex Kane and Alan J. Marcus, 
Investments, at 143 (2005) (‘‘The standard deviation 
of the rate of return is a measure of risk.’’). 

59 Zvi Bodie, Alex Kane and Alan J. Marcus, 
Investments, at 144 (2005). 

60 Our Office of Economic Analysis conducted a 
simulation, in which annual returns from the 
Center for Research in Security Prices (‘‘CRSP’’) 
capitalization-weighted NYSE index, annually 
rebalanced, from 1926 through 2007, are drawn 
randomly and aggregated (a bootstrap procedure). 
This procedure replicates the observed mean, 
standard deviation, skewness, kurtosis, and other 
observed moments of returns, but assumes that 
returns are intertemporally independent. Realized 
10-year returns in this period are negative 4% of the 
time, and there have been no 20-year negative 
returns. 

no means the only type of investment 
risk. Defining risk only as the possibility 
of principal loss or an approximate 
equivalent, as suggested by commenters, 
fails to account for important forms of 
risk and leads to conclusions 
inconsistent with the contemporary 
understanding of investment risk. Such 
a limited definition of risk would thus 
be incomplete. 

One widely accepted definition of 
‘‘risk’’ in financial instruments is the 
degree to which returns deviate from 
their statistical expectation.58 
Accordingly, even investments 
guaranteeing a positive minimum return 
over long investment horizons, such as 
indexed annuities, may have returns 
that meaningfully and unpredictably 
deviate from the expected return and 
therefore have investment risk under 
this definition. 

For example, accepting the definition 
of risk suggested by commenters as a 
complete characterization of risk would 
lead to the conclusion that any two 
assets that both guarantee return of 
principal equally have no risk. 
However, we believe that the market 
would generally view an asset where the 
future payoff of the amount over the 
guaranteed principal return is uncertain 
to be more risky than a zero-coupon 
U.S. government bond maturing at the 
same date, which also guarantees 
principal return but has a nearly certain 
future payoff. Defining risk as the 
potential for loss of principal, or 
principal plus some minimal amount, 
misses important aspects of risk as 
commonly understood. While U.S. 
government bonds are commonly 
accepted as the standard benchmark of 
a nominally risk-free rate of return 
because their returns are considered to 
be nearly certain at specific horizons, 
the definition suggested by commenters 
fails to distinguish between these risk- 
free assets and assets that are protected 
against principal loss but that have 
uncertain payoffs above the guaranteed 
principal return.59 

Additionally, under the definition of 
risk suggested by the commenters, most 
assets with positive expected returns 
would appear to have little to no risk 
over long horizons. As an example, 
using reasonable assumptions it can be 
estimated that a value-weighted 
portfolio of New York Stock Exchange 
(‘‘NYSE’’) stocks has approximately a 
6% chance of returning less than 
principal in 10 years, and 

approximately a 1% chance of returning 
less than principal in 20 years.60 Despite 
these relatively low probabilities of 
losing principal over long periods of 
time, we believe that it is generally 
understood that market participants, 
even those with long investment 
horizons, bear meaningful investment 
risk when investing in such a 
diversified portfolio of stocks. Indeed, 
investors generally consider modest 
long-term returns, even if greater than 
0% or some minimal rate, to be 
undesirable outcomes when the 
expected return was substantially 
greater. We therefore believe that the 
commenters’ suggestion that such a 
portfolio is without risk is at odds both 
with the commonly accepted meaning 
of the term as well as with the definition 
of risk generally accepted by financial 
economists. 

The purchaser of an indexed annuity 
assumes investment risk because his or 
her return is not known in advance and 
therefore varies from its expected value. 
When the amounts payable to the 
purchaser are more likely than not to 
exceed the guaranteed amounts, the 
investment risk assumed by the 
purchaser of an indexed annuity is 
substantial, and we believe that the 
contract should not be treated as an 
‘‘annuity contract’’ for purposes of the 
federal securities laws. We also note 
that indexed annuities are not, in fact, 
without the risk of principal loss. An 
indexed annuity purchaser who 
surrenders the contract during the 
surrender charge period, which for some 
indexed annuities may be in excess of 
15 years, may receive less than his or 
her original principal. Unlike a 
purchaser of a fixed annuity, a 
purchaser of an indexed annuity is 
dependent on favorable securities 
market returns to overcome the impact 
of the surrender charge and create a 
positive return rather than a loss. 

We also disagree with commenters 
who argued that the Commission’s 
analysis failed to take into account the 
investment risk assumed by the insurer, 
including the risk associated with 
guaranteeing principal and a minimum 
interest rate and with guaranteeing in 
advance the formula for determining 

securities-linked return. We agree with 
commenters that, in analyzing the status 
of indexed annuities under the federal 
securities laws, it is important to take 
into account the relative significance of 
the risks assumed by the insurer and the 
purchaser. In our analysis, the 
Commission does not ignore the risk 
assumed by the insurer as the 
commenters suggest. In fact, the rule, as 
proposed and adopted, specifically 
contemplates different outcomes based 
on the relative risks assumed by the 
insurer and purchaser. When the 
amounts payable by the insurer under 
the contract are more likely than not to 
exceed the amounts guaranteed, the 
contract loses the insurance exemption 
under rule 151A. 

Unlike a traditional fixed annuity 
where the investment risk for the 
contract is assumed by the insurer, or a 
traditional variable annuity where the 
investment risk for the contract is 
assumed by the purchaser, the very 
mixed nature of indexed annuities led 
the Commission to carefully consider 
the relative risks assumed by both 
parties to the contract. The fact that the 
rule does not define all indexed 
annuities as outside Section 3(a)(8), but 
rather sets forth a test for analyzing 
these contracts, reflects the 
Commission’s understanding that the 
status of these contracts under the 
federal securities laws hinges on the 
allocation of risk between both the 
insurer and the purchaser. Specifically, 
the rule recognizes that where the 
insurer is more likely than not to pay an 
amount that is fixed and guaranteed by 
the insurer, significant investment risks 
are assumed by the insurer and such a 
contract may therefore be entitled to the 
Section 3(a)(8) exemption. Conversely, 
where the purchaser is more likely than 
not to receive an amount that is variable 
and dependent on fluctuations and 
movements in the securities markets, 
rule 151A recognizes the significant 
investment risks assumed by the 
purchaser and specifies that such a 
contract would not be considered to fall 
within Section 3(a)(8). Moreover, both 
the guaranteed interest rate within an 
indexed annuity and the formula for 
crediting interest are typically reset on 
an annual basis. This provides insurers 
with a number of ways to reduce or 
eliminate their investment risks, 
including hedging market risk through 
the purchase of options or other 
derivatives and adjusting guarantees 
downwards in subsequent years to offset 
losses in earlier years of a contract. For 
purposes of analysis under Section 
3(a)(8), we do not consider these 
investment risks to be comparable to 
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61 Brief for the United States as Amicus Curiae on 
Petition for a Writ of Certiorari to the United States 
Court of Appeals for the Seventh Circuit, VALIC v. 
Otto, No. 87–600, October Term, 1987. See, e.g., 
Aviva Letter, supra note 54; CAI 151A Letter, supra 
note 54; Coalition Letter, supra note 54; NAFA 
Letter, supra note 54. 

62 See, e.g., Coalition Letter, supra note 54; NAFA 
Letter, supra note 54; Old Mutual Letter, supra note 
54; Sammons Letter, supra note 54. 

63 See, e.g., K&L Gates Letter, supra note 54. But 
see Letter of National Western Life Insurance 
Company (Nov. 17, 2008) (‘‘Second National 
Western Letter’’) (criticizing the K&L Gates 
position). 

64 See, e.g., Allianz Letter, supra note 54; 
American Equity Letter, supra note 54; Coalition 
Letter, supra note 54. 

65 See, e.g., Allianz Letter, supra note 54 (55.45% 
purchased indexed annuities because of guarantees 
and 54.88% because of tax deferral). 

66 See Allianz Letter, supra note 54. But see 
Coalition Letter, supra note 54 (sampling by some 
indexed annuity issuers reveals that a large majority 
of purchasers acquire fixed annuities for stability of 
premiums). We are not able to ascertain from the 
statement in the Coalition Letter the degree to 
which purchasers identified growth as a goal as the 
letter addressed only stability of premiums. 

67 See, e.g., CAI 151A Letter, supra note 54; Old 
Mutual Letter, supra note 54; Sammons Letter, 
supra note 54. 

68 Securities Act Release No. 6645, supra note 35. 
69 225 F.Supp. 2d 743 (W.D. Ky. 2002). 

those of the indexed annuity purchaser, 
who bears the risk of a fluctuating and 
uncertain return based on the 
performance of a securities index. 

Some commenters argued that the 
Commission’s investment risk analysis 
is inconsistent with its own position in 
the Brief for the United States as 
Amicus Curiae in Variable Annuity Life 
Insurance Company, et al. v. Otto 
(‘‘VALIC v. Otto’’).61 That matter 
involved an annuity in which the 
insurer guaranteed principal and a 
minimum rate of interest and also 
could, in its discretion, credit excess 
interest above the guaranteed rate. The 
Commission argued that by 
guaranteeing principal and an adequate 
fixed rate of interest, and guaranteeing 
payment of all discretionary excess 
interest declared under the contract, the 
insurer assumed sufficient investment 
risk under the contract for it to fall 
within Section 3(a)(8), notwithstanding 
the assumption of the risk by the 
contract owner that the excess interest 
rate could be reduced or eliminated at 
the insurer’s discretion. 

We agree with commenters that our 
analysis is different from the position 
taken by the Commission in the VALIC 
v. Otto brief. However, this results from 
the fact that indexed annuity contracts 
are different from the contracts 
considered in VALIC v. Otto. Unlike the 
contracts in that case, which were 
annuity contracts that provided for 
wholly discretionary payment of excess 
interest, indexed annuities contractually 
specify that excess interest will be 
calculated by reference to a securities 
index. As a result, the purchaser of an 
indexed annuity is contractually bound 
to assume the investment risk for the 
fluctuations and movements in the 
underlying securities index. The 
contract in VALIC v. Otto did not 
impose this securities-linked investment 
risk on the purchaser. Moreover, we 
note that the Supreme Court did not 
grant certiorari in VALIC v. Otto. The 
final opinion in the case was rendered 
by the Seventh Circuit and was to the 
effect that, as a result of the insurer’s 
discretion to declare excess interest 
under the contract, the insurer’s 
guarantees were not sufficient to exempt 
the contract from the federal securities 
laws. Thus, the Commission’s position 
in the case was not adopted by either 
the Seventh Circuit or the Supreme 
Court. We believe that the position 

articulated in the VALIC v. Otto brief is 
not relevant in the context of indexed 
annuities and, to the extent that the 
brief may imply otherwise, the position 
taken in the brief does not reflect the 
Commission’s current position. Where 
the contractual return paid by an insurer 
under an annuity contract is 
retroactively determined based, in 
whole or in part, on the returns of a 
security in a prior period, we do not 
believe that fact—and the investment 
risk that it entails—can be ignored in 
determining whether the contract is an 
‘‘annuity contract’’ that is entitled to the 
Section 3(a)(8) exemption. 

Though rule 151A does not explicitly 
incorporate a marketing factor, we 
disagree with commenters who argued 
that the Commission’s analysis is 
inconsistent with precedent, because it 
does not take into account the manner 
in which indexed annuities are 
marketed.62 The very nature of an 
indexed annuity, where return is 
contractually linked to the return on a 
securities index, is, to a very substantial 
extent, designed to appeal to purchasers 
on the prospect of investment growth.63 
This is particularly true in the case of 
indexed annuities that rule 151A 
defines as not ‘‘annuity contracts’’—i.e., 
indexed annuities where the purchaser 
is more likely than not to receive 
securities-linked returns. It would be 
inconsistent with the character of such 
an indexed annuity, and potentially 
misleading, to market the annuity 
without placing significant emphasis on 
the securities-linked return and the 
related risks. We disagree with 
commenters who argued that purchasers 
do not buy indexed annuities on the 
basis of the prospect for investment 
growth, but rather on the basis of 
guarantees and stability of principal.64 
We agree with commenters that 
purchasers of indexed annuities, just 
like purchasers of variable annuities, 
have a blend of reasons for their 
purchase, including product guarantees 
and tax deferral.65 However, we also 
believe that purchasers who are 
uninterested in the growth offered by 
securities-linked returns would opt for 
higher fixed returns in lieu of the lower 

fixed returns, coupled with the prospect 
of securities-linked growth, offered by 
indexed annuities. Indeed, data 
submitted by one indexed annuity 
issuer confirm that almost half (46.60%) 
of its 2008 indexed annuity purchasers 
identify the prospect for growth as a 
reason for their purchase.66 Just as with 
variable annuities, the fact that indexed 
annuities appeal to purchasers for a 
variety of reasons does not detract from 
the significant appeal of securities- 
linked growth. Accordingly, we have 
concluded that, in light of the nature of 
indexed annuities, it is unnecessary to 
include a separate marketing factor 
within rule 151A. The Supreme Court 
did not address marketing in VALIC. 
Similarly, we have concluded that a 
separate marketing analysis is 
unnecessary in the case of indexed 
annuities that are addressed by rule 
151A. 

Nor do we agree with commenters 
who argued that the Commission’s 
analysis departs from precedent in that 
it does not take into account mortality 
risk.67 In both VALIC and United 
Benefit, the Supreme Court found the 
investment risk test to be determinative 
(together with the marketing test in the 
case of United Benefit) that an insurance 
contract was not entitled to the Section 
3(a)(8) exemption. While the 
Commission has stated, and we 
continue to believe, that the presence or 
absence of assumption of mortality risk 
may be an appropriate factor to consider 
in a Section 3(a)(8) analysis,68 we do not 
believe that it should be given undue 
weight in determining the status of a 
contract under the federal securities 
laws, where it is clear from the nature 
of the investment risk that the contract 
is not an ‘‘annuity contract’’ for 
securities law purposes. We have 
concluded that this is the case for an 
indexed annuity where the amounts 
payable by the insurance company 
under the contract are more likely than 
not to exceed the amounts guaranteed 
under the contract. 

Some commenters criticized the 
Commission for failing to adequately 
address a federal district court decision, 
Malone v. Addison Ins. Marketing, Inc. 
(‘‘Malone’’),69 where the court 
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70 See, e.g., Coalition Letter, supra note 54; NAFA 
Letter, supra note 54; Sammons Letter, supra note 
54. 

71 See supra note 38. 
72 See, e.g., Letter of Joseph P. Borg, Director, 

Alabama Securities Commission (Aug. 5, 2008) 
(‘‘Alabama Letter’’); Cornell Letter, supra note 7; 
Letter of Financial Planning Association (Sept. 10, 
2008) (‘‘FPA Letter’’); FINRA Letter, supra note 7; 
Hartford Letter, supra note 55; ICI Letter, supra note 
7; Letter of Max Maxfield, Secretary of State, State 
of Wyoming (Sept. 9, 2008) (‘‘Wyoming Letter’’). 

73 See, e.g., American Equity Letter, supra note 
54; Coalition Letter, supra note 54; Letter of FBL 
Financial Group (Sept. 8, 2008) (‘‘FBL Letter’’); 
Lafayette Letter, supra note 54; Maryland Letter, 
supra note 54; NAIFA Letter, supra note 54; 
Sammons Letter, supra note 54. 

74 See, e.g., Allianz Letter, supra note 54; 
Academy Letter, supra note 54; Letter of American 
Bankers Insurance Association (Sept. 10, 2008) 
(‘‘American Bankers Letter’’); American Equity 
Letter, supra note 54; American National Letter, 
supra note 54; Aviva Letter, supra note 54; 
Coalition Letter, supra note 54; Letter of 
Connecticut Insurance Commissioner (Aug. 25, 
2008) (‘‘Connecticut Letter’’); Letter of Iowa 
Insurance Commissioner (Sept. 10, 2008) (‘‘Iowa 

Letter’’); Maryland Letter, supra note 54; NAFA 
Letter, supra note 54; NAIC Officer Letter, supra 
note 54; NAIFA Letter, supra note 54; National 
Western Letter, supra note 54; Old Mutual Letter, 
supra note 54; Sammons Letter, supra note 54; 
Transamerica Letter, supra note 54. 

75 See, e.g., Allianz Letter, supra note 54; Aviva 
Letter, supra note 54. 

76 See, e.g., Advantage Group Letter, supra note 
54; American Equity Letter, supra note 54; 
Maryland Letter, supra note 54; NAIFA Letter, 
supra note 54; Letter of Old Mutual Financial 
Network (Nov. 12, 2008) (‘‘Second Old Mutual 
Letter’’); Letter Type A (‘‘Letter A’’); Letter Type E 
(‘‘Letter E’’). ‘‘Letter Type’’ refers to a form letter 
submitted by multiple commenters, which is listed 
on the Commission’s Web site (http://www.sec.gov/ 
comments/s7-14-08/s71408.shtml) as a single 
comment, with a notation of the number of letters 
received by the Commission matching that form 
type. 

77 See, e.g., American Equity Letter, supra note 
54; FBL Letter supra note 73; Maryland Letter, 
supra note 54; NAIFA Letter, supra note 54; Old 
Mutual Letter, supra note 54; Sammons Letter, 
supra note 54; Second National Western Letter, 
supra note 63. 

78 United Benefit, supra note 8, 387 U.S. at 211. 
79 Id. 
80 VALIC, supra note 8, 359 U.S. at 72. 

determined that a particular indexed 
annuity was entitled to rely on Section 
3(a)(8).70 We disagree with the Malone 
court’s analysis of investment risk, 
which, we believe, understated the 
investment risk to the purchaser of an 
indexed annuity from the fluctuating 
and uncertain securities-linked return 
and therefore is inconsistent with 
applicable legal precedent. We also 
disagree with the court’s interpretation 
of the Commission’s rule 151 safe 
harbor, which does not apply to indexed 
annuities. As we discussed in the 
proposing release, in that case, the 
district court concluded that the 
contracts at issue fell within the 
Commission’s rule 151 safe harbor 
notwithstanding the fact that they 
apparently did not meet the test 
articulated by the Commission in 
adopting rule 151, i.e., specifying an 
index that would be used to determine 
a rate that would remain in effect for at 
least one year.71 Instead, the contracts 
appear to have guaranteed the index- 
based formula, but not, as required by 
rule 151, the actual rate of interest. 

Need for Federal Securities Regulation 
Some commenters agreed that federal 

securities regulation is needed with 
respect to indexed annuities.72 Other 
commenters questioned the need for 
federal securities regulation of indexed 
annuities, and we disagree with those 
commenters. These commenters argued, 
first, that there is no evidence of 
widespread sales practice abuse in the 
indexed annuity marketplace, which 
would suggest a need for federal 
securities regulation.73 Second, 
commenters argued that state insurance 
regulators are effective in protecting 
purchasers of indexed annuities.74 

Third, commenters argued that the 
Commission’s disclosure requirements 
would not result in enhanced 
information flow to purchasers of 
indexed annuities.75 

We believe that the commenters who 
argued that regulation of indexed 
annuities under the federal securities 
laws is unnecessary because there is no 
evidence of widespread sales abuse 
misunderstand the exemption under 
Section 3(a)(8) of the Securities Act as 
well as our purpose in proposing, and 
now adopting, rule 151A. Some of these 
commenters cited data that they argued 
demonstrated that the incidence of 
abuse in the indexed annuity 
marketplace is low.76 Some of these 
commenters argued that the proposing 
release failed to present persuasive 
evidence of sales practice abuse.77 

A vital aspect of the Commission’s 
mission is investor protection. As a 
result, reports of sales practice abuses 
surrounding a product, indexed 
annuities, whose status has long been 
unresolved under the federal securities 
laws, are a matter of grave concern to us. 
However, the presence or absence of 
sales practice abuses is irrelevant in 
determining whether an annuity 
contract is entitled to the exemption 
from federal securities regulation under 
Section 3(a)(8) of the Securities Act. 
Where an annuity contract is entitled to 
the Section 3(a)(8) exemption, the 
federal securities laws do not apply, and 
purchasers are not entitled to their 
protections, regardless of whether sales 
practice abuses may be pervasive. 
Where, however, an annuity contract is 
not entitled to the Section 3(a)(8) 
exemption, which we have concluded is 
the case with respect to certain indexed 
annuities, Congress intended that the 
federal securities laws apply, and 

purchasers are entitled to the disclosure 
and suitability protections under those 
laws without regard to whether there is 
a single documented incident of abuse. 

This view is consistent with 
applicable precedent which makes clear 
that the necessity for federal regulation 
arises from the characteristics of the 
financial instrument itself. This has 
been the approach of the United States 
Supreme Court in the two leading 
precedents. In those cases, the Court 
made a realistic judgment about the 
point at which a contract between a 
purchaser and an insurance company 
tips from being the sole concern of state 
regulators of insurance to also become 
the concern of the federal securities 
laws. 

The United Benefit Court observed 
that the products at issue in that case 
were ‘‘considered to appeal to the 
purchaser not on the usual insurance 
basis of stability and security but on the 
prospect of ‘growth’ through sound 
investment management.’’ 78 They were 
‘‘pitched to the same consumer interest 
in growth through professionally 
managed investment,’’ and, as a result, 
the Court concluded that it seemed 
‘‘eminently fair that a purchaser of such 
a plan be afforded the same advantages 
of disclosure which inure to a mutual 
fund purchaser under Section 5 of the 
Securities Act.’’ 79 

The United Benefit decision picked 
up and extended a theme previously 
discussed in Justice Brennan’s 
concurring opinion in VALIC. Justice 
Brennan examined the differing nature 
of state regulation of insurance and 
federal regulation of the securities 
markets. He looked at the nature of the 
obligation the insurer assumed and its 
connection to the regulation of 
investment policy. He concluded that 
there came a point when the ‘‘contract 
between the investor and the 
organization no longer squares with the 
sort of contract in regard to which 
Congress in 1933 thought its ‘disclosure’ 
statute was unnecessary.’’ 80 

It is precisely this realistic judgment 
about identifying the appropriate 
circumstances in which to apply the 
disclosure and other regulatory 
protections of the federal securities laws 
that rule 151A makes. That is why the 
rule adopts the principle that an 
indexed annuity providing for a 
combination of minimum guaranteed 
payments plus a potentially higher 
payment dependent on the performance 
of a securities index does not qualify for 
the insurance exclusion in Section 
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81 See, e.g., Allianz Letter, supra note 54; 
American Bankers Letter, supra note 74; American 
Equity Letter, supra note 54; FBL Letter supra note 
73; Maryland Letter, supra note 54; NAFA Letter, 
supra note 54; Letter of National Association of 
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Underwriters Letter’’); National Western Letter, 
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supra note 54; NAIFA Letter, supra note 54; 
National Western Letter, supra note 54; Old Mutual 
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Model Regulation (Model 275–1) (2003). 

84 National Association of Insurance 
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85 See, e.g., Letter A, supra note 76; American 
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Officer Letter, supra note 54; NAIFA Letter, supra 
note 54. 
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87 See, e.g., Aviva Letter, supra note 54; CAI 151A 
Letter, supra note 54; NAFA Letter, supra note 54; 
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supra note 54. 

88 See, e.g., American Equity Letter, supra note 
54; Aviva Letter, supra note 54; Coalition Letter, 
supra note 54; Maryland Letter, supra note 54; 
NAIC Officer Letter, supra note 54; NAFA Letter, 
supra note 54. 

89 See, e.g., Aviva Letter, supra note 54; Iowa 
Letter, supra note 74; NAIC Officer Letter, supra 
note 54. 

90 See, e.g., Iowa Letter, supra note 74; NAIC 
Officer Letter, supra note 54. 

91 See, e.g., NAIC Officer Letter, supra note 54. 

92 See Voss Letter, supra note 13 (proposing to 
accelerate NAIC efforts to strengthen the NAIC 
model laws affecting indexed annuity products and 
urge adoption by more of the member states). 

93 See, e.g., Allianz Letter, supra note 54; 
American Equity Letter, supra note 54; Letter of R. 
Preston Pitts (Sept. 10, 2008) (‘‘Pitts Letter’’); 
Sammons Letter, supra note 54; Karlan Tucker, 
Tucker Advisory Group, Inc. (Sept. 10, 2008) 
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94 See, e.g., Letter of American Council of Life 
Insurers (Sep. 19, 2008) (‘‘ACLI Letter’’); Allianz 
Letter, supra note 54; Aviva Letter, supra note 54; 
CAI 151A Letter, supra note 54; National Western 
Letter, supra note 54; Sammons Letter, supra note 
54; Transamerica Letter, supra note 54. 

3(a)(8) when the amounts payable by the 
insurer under the contact are more 
likely than not to exceed the amounts 
guaranteed under the contract. 

Our intent in adopting rule 151A is to 
clarify the status of indexed annuities 
under the federal securities laws, so that 
purchasers of these products receive the 
protections to which they are entitled by 
federal law and so that issuers and 
sellers of these products are not subject 
to uncertainty and litigation risk with 
respect to the laws that are applicable. 
We expect that clarity will enhance 
investor protection in the future, and 
indeed will help prevent future sales 
practice abuses, but rule 151A is not 
based on the perception that there are 
widespread sales abuses in the indexed 
annuity marketplace. Rather, the rule is 
intended to address an uncertain area of 
the law, which, because of the growth 
of the indexed annuity market and 
allegations of sales practice abuses, has 
become of pressing importance. 

A number of commenters cited efforts 
by state insurance regulators to address 
disclosure and sales practice concerns 
with respect to indexed annuities as 
evidence that federal securities 
regulation is unnecessary and could 
result in duplicative or overlapping 
regulation.81 Commenters argued that 
state regulation extends beyond 
overseeing solvency and adequacy of 
the insurers’ reserves, and that it is also 
addressed to investor protection issues 
such as suitability and disclosure.82 
Commenters cited, in particular, the 
NAIC Suitability in Annuity 
Transactions Model Regulation,83 which 
has been adopted in 35 states,84 and its 
adoption by the majority of states as 
evidence that states are addressing 
suitability concerns in connection with 
indexed annuity sales.85 Commenters 

also noted that a number of states have 
adopted the NAIC Annuity Disclosure 
Model Regulation,86 which has been 
adopted in 22 states and which requires 
delivery of certain disclosure 
documents regarding indexed annuity 
contracts.87 Commenters also cited the 
existence of state market conduct 
examinations, the use of state 
enforcement and investigative authority, 
and licensing and education 
requirements applicable to insurance 
agents who sell indexed annuities.88 

Commenters described a number of 
recent and ongoing efforts by state 
insurance regulators. Some commenters 
cited efforts being undertaken by 
individual states. For example, 
commenters cited an Iowa regulation 
which recently became effective 
requiring that agents receive indexed 
product training approved by the Iowa 
Insurance Division before they can sell 
indexed annuity products.89 In 
addition, commenters stated that Iowa 
has partnered with the American 
Council of Life Insurers (‘‘ACLI’’) to 
operate a one-year pilot project with 
some ACLI members using templates 
developed for disclosure regarding 
indexed annuities, with the goal of 
assuring uniformity among insurers in 
the preparation of disclosure 
documents.90 Commenters also noted 
recent efforts by state regulators 
addressed to annuities generally, such 
as the creation of NAIC working groups 
to review and consider possible 
improvements to the NAIC Suitability in 
Annuity Transactions Model Regulation 
and the NAIC Annuity Disclosure 
Model Regulation.91 

We applaud the efforts in recent years 
of state insurance regulators to address 
sales practice complaints that have 
arisen with respect to indexed 
annuities, and it is not our intention to 
question the effectiveness of state 
regulation. Nonetheless, we do not 
believe that the states’ regulatory efforts, 
no matter how strong, can substitute for 
our responsibility to identify securities 

covered by the federal securities laws 
and the protections Congress intended 
to apply. State insurance laws, enforced 
by multiple regulators whose primary 
charge is the solvency of the issuing 
insurance company, cannot serve as an 
adequate substitute for uniform, 
enforceable investor protections 
provided by the federal securities laws. 
Indeed, at least one state insurance 
regulator acknowledged the 
developmental nature of state efforts 
and the lack of uniformity in those 
efforts.92 Where the purchaser of an 
indexed annuity assumes the 
investment risk of an instrument that 
fluctuates with the securities markets, 
and the contract therefore does not fall 
within the Section 3(a)(8) exemption, 
the application of state insurance 
regulation, no matter how effective, is 
not determinative as to whether the 
contract is subject to the federal 
securities laws. 

Some commenters also cited 
voluntary measures taken by insurance 
companies, such as suitability reviews 
and the provision of plain English 
disclosures, as a reason why federal 
securities regulation of indexed 
annuities is unnecessary.93 While these 
voluntary measures are commendable, 
they are not a substitute for the 
provisions of the federal securities laws 
that Congress mandated. 

Finally, we note that some 
commenters argued that regulation of 
indexed annuities by the Commission 
would not enhance investor protection, 
in particular because the Commission’s 
disclosure scheme is not tailored to 
these contracts.94 Commenters cited a 
number of factors, including the lack of 
a registration form that is well-suited to 
indexed annuities, questions about the 
appropriate method of accounting to be 
used by insurance companies that issue 
indexed annuities, questions about 
advertising restrictions that may apply 
under the federal securities laws, and 
concerns about parity of the registration 
process vis-à-vis mutual funds. We 
acknowledge that, as a result of indexed 
annuity issuers having historically 
offered and sold their contracts without 
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95 See Form N–4 [17 CFR 239.17b and 274.11c] 
(registration form for variable annuities); Form N– 
6 [17 CFR 239.17c and 274.11d] (registration form 
for variable life insurance). 

96 Rule 151A(a). 
97 Id. We note that the majority of states include 

in their insurance laws provisions that define 
annuities. See, e.g., ALA. CODE § 27–5–3 (2008); 
CAL. INS. CODE § 1003 (West 2007); N.J. ADMIN. 
CODE tit. 11, § 4–2.2 (2008); N.Y. INS. LAW § 1113 
(McKinney 2008). Those states that do not expressly 
define annuities typically have regulations in place 
that address annuities. See, e.g., Iowa Admin. Code 
§ 191–15.70 (5078) (2008); Kan. Admin. Regs. § 40– 
2–12 (2008); Minn. Stat. § 61B.20 (2007); Miss. Code 
Ann. § 83–1–151 (2008). 

98 One commenter was concerned that rule 151A 
might apply to a certain type of health insurance 
contract, where some portion of any favorable 
financial experience of the insurer is refunded to 
the insured.’’ Letter of America’s Health Insurance 
Plans (Sep. 10, 2008) (‘‘AHIP Letter’’). Rule 151A 

will not apply to contracts that are regulated under 
state insurance law as health insurance. 

99 See, e.g., Aviva Letter, supra note 54; Sammons 
Letter, supra note 54 (requesting clarification that 
rule 151A does not apply to indexed life insurance 
policies). 

100 Rule 151A(d). 
101 The assets of a variable annuity are held in a 

separate account of the insurance company that is 
insulated for the benefit of the variable annuity 
owners from the liabilities of the insurance 
company, and amounts paid to the owner under a 
variable annuity vary according to the investment 
experience of the separate account. See Black and 
Skipper, supra note 39, at 174–77 (2000). 

102 See, e.g., VALIC, supra note 8, 359 U.S. 65; 
United Benefit, supra note 8, 387 U.S. 202. In 
addition, an insurance company separate account 
issuing variable annuities is an investment 
company under the Investment Company Act of 
1940. See Prudential Ins. Co. of Am. v. SEC, 326 
F.2d 383 (3d Cir. 1964). 

103 Rule 151A(a)(1). 
104 Rule 151A(a)(2). 
105 Proposed rule 151A(a)(1). 
106 See, e.g., ACLI Letter, supra note 94; Allianz 

Letter, supra note 54; Aviva Letter, supra note 54; 
Letter of AXA Equitable Life Insurance Company 
(Sept. 10, 2008) (‘‘AXA Equitable Letter’’); Letter of 
Financial Services Institute (Sept. 10, 2008) (‘‘FSI 
Letter’’); CAI 151A Letter, supra note 54; Hartford 
Letter, supra note 55; NAFA Letter, supra note 54; 
NAIFA Letter, supra note 54; Letter of NAVA (Sept. 
10, 2008) (‘‘NAVA Letter’’); Old Mutual Letter, 
supra note 54; Sammons Letter, supra note 54; 
Second Academy Letter, supra note 54; 
Transamerica Letter, supra note 54. 

107 See, e.g., Letter of Association for Advanced 
Life Underwriting (Oct. 31, 2008); AXA Equitable 
Letter, supra note 106. 

complying with the federal securities 
laws, the Commission has not created 
specific disclosure requirements 
tailored to these products. This fact, 
though, is not relevant in determining 
whether indexed annuities are subject to 
the federal securities laws. The 
Commission has a long history of 
creating appropriate disclosure 
requirements for different types of 
securities, including securities issued by 
insurance companies, such as variable 
annuities and variable life insurance.95 
We note that we are providing a two- 
year transition period for rule 151A, 
and, during this period, we intend to 
consider how to tailor disclosure 
requirements for indexed annuities. We 
encourage indexed annuity issuers to 
work with the Commission during that 
period to address their concerns. 

3. Definition 

Scope of the Definition 

Rule 151A will apply, as proposed, to 
a contract that is issued by a corporation 
subject to the supervision of the 
insurance commissioner, bank 
commissioner, or any agency or officer 
performing like functions, of any State 
or Territory of the United States or the 
District of Columbia.96 This language is 
the same language used in Section 
3(a)(8) of the Securities Act. Thus, the 
insurance companies covered by the 
rule are the same as those covered by 
Section 3(a)(8). 

In addition, in order to be covered by 
the rule, a contract must be subject to 
regulation as an annuity under state 
insurance law.97 The rule will not apply 
to contracts that are regulated under 
state insurance law as life insurance, 
health insurance, or any form of 
insurance other than an annuity, and it 
does not apply to any contract issued by 
an insurance company if the contract 
itself is not subject to regulation under 
state insurance law.98 Thus, rule 151A 

itself will not apply to indexed life 
insurance policies,99 in which the cash 
value of the policy is credited with a 
guaranteed minimum return and a 
securities-linked return. The status of an 
indexed life insurance policy under the 
federal securities laws will continue to 
be a facts and circumstances 
determination, undertaken by reference 
to the factors and analysis that have 
been articulated by the Supreme Court 
and the Commission. We note, however, 
that the considerations that form the 
basis for rule 151A are also relevant in 
analyzing indexed life insurance 
because indexed life insurance and 
indexed annuities share certain features 
(e.g., securities-linked returns). 

The adopted rule, like the proposed 
rule, expressly states that it does not 
apply to any contract whose value 
varies according to the investment 
experience of a separate account.100 The 
effect of this provision is to eliminate 
variable annuities from the scope of the 
rule.101 It has long been established that 
variable annuities are not entitled to the 
exemption under Section 3(a)(8) of the 
Securities Act, and, accordingly, the 
new definition does not cover them or 
affect their regulation in any way.102 

Definition of ‘‘Annuity Contract’’ and 
‘‘Optional Annuity Contract’’ 

We are adopting, with modifications 
to address commenters’ concerns, the 
proposal that an annuity issued by an 
insurance company would not be an 
‘‘annuity contract’’ or an ‘‘optional 
annuity contract’’ under Section 3(a)(8) 
of the Securities Act if the annuity has 
two characteristics. As adopted, those 
characteristics are as follows. First, the 
contract specifies that amounts payable 
by the insurance company under the 
contract are calculated at or after the 
end of one or more specified crediting 
periods, in whole or in part, by 
reference to the performance during the 
crediting period or periods of a security, 

including a group or index of 
securities.103 Second, amounts payable 
by the insurance company under the 
contract are more likely than not to 
exceed the amounts guaranteed under 
the contract.104 

Annuities Subject to Rule 151A 
The first characteristic, as proposed 

and as adopted, is intended to describe 
indexed annuities, which are the subject 
of the rule. As proposed, this 
characteristic would simply have 
required that amounts payable by the 
insurance company under the contract 
are calculated, in whole or in part, by 
reference to the performance of a 
security, including a group or index of 
securities.105 We have modified this 
characteristic to address the concern 
expressed by many commenters that, as 
proposed, the first characteristic was 
overly broad and would reach annuities 
that were not indexed annuities.106 
Commenters were concerned that the 
rule could, for example, be interpreted 
as extending to traditional fixed 
annuities, where amounts payable 
under the contract accumulate at a fixed 
interest rate, or to discretionary excess 
interest contracts, where amounts 
payable under the contract may include 
a discretionary excess interest 
component over and above the 
guaranteed minimum interest rate 
offered under the contract.107 With both 
traditional fixed annuities and 
discretionary excess interest contracts, 
the interest rates are often based, at least 
in part, on the performance of the 
securities held by the insurer’s general 
account. 

The modified language of the first 
characteristic addresses commenters’ 
concerns in three ways. First, the 
language requires that the contract itself 
specify that amounts payable by the 
insurance company are calculated by 
reference to the performance of a 
security. Thus, a contract will not be 
covered by the proposed rule unless the 
insurance company is contractually 
bound to pay amounts that are 
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108 AXA Equitable Letter, supra note 106; 
Hartford Letter, supra note 55; ICI Letter, supra note 
7; K&L Gates Letter, supra note 54. 

109 See supra note 38 and accompanying text. 

110 A commenter inquired whether an annuity 
product whose returns were indexed to the 
consumer price index, a real estate index, or a 
commodities index would be considered a security. 
Letter of Meaghan L. McFadden (Aug. 13, 2008). 
Rule 151A, by its terms, does not apply to such an 
annuity. 

111 17 CFR 230.100(b). 

112 See, e.g., CAI 151A Letter, supra note 54; 
National Western Letter, supra note 54; Sammons, 
supra note 54. 

113 See, e.g., CAI 151A Letter, supra note 54; 
National Western Letter, supra note 54; Sammons, 
supra note 54. 

114 For simplicity, we are referring to payments to 
the purchaser. The rule, however, references 
payments by the insurer without reference to a 
specified payee. In performing the analysis, 
payments to any payee, including the purchaser, 
annuitant, and beneficiaries, must be included. 

dependent upon the performance of a 
security. While an insurance company 
may, in fact, look to the performance of 
the securities in its general account in, 
for example, establishing the rate to be 
paid under a traditional fixed annuity, 
such a contract does not itself obligate 
the insurer to do so or undertake in any 
way that the purchaser will receive 
payments that are linked to the 
performance of any security. Second, 
the language requires that the amounts 
payable by the insurance company be 
calculated at or after the end of one or 
more specified crediting periods by 
reference to the performance during the 
crediting period of a security. That is, in 
order to be covered by the rule, an 
annuity contract must provide that the 
amount to be paid with respect to a 
crediting period is determined 
retrospectively, by reference to the 
performance during the period of a 
security. This retrospective 
determination of amounts to be paid is 
characteristic of indexed annuities and 
eliminates from the scope of the rule 
discretionary excess interest contracts, 
pursuant to which a specified interest 
rate may be established by reference to 
the past performance of a security or 
securities and applied on a prospective 
basis with respect to a future crediting 
period. Third, limiting the rule to 
contracts where the amount payable is 
determined retrospectively addresses 
the concerns of the commenters that the 
rule, as proposed, could reach annuity 
contracts covered by the rule 151 safe 
harbor.108 As explained above, contracts 
where the amount payable is 
determined retrospectively do not fall 
within rule 151.109 

Rule 151A, like the proposed rule, 
will apply whenever any amounts 
payable under the contract under any 
circumstances, including full or partial 
surrender, annuitization, or death, 
satisfy the first characteristic of the rule. 
If, for example, a contract specifies that 
the amount payable under a contract 
upon a full surrender is not calculated 
at or after the end of one or more 
specified crediting periods by reference 
to the performance during the period or 
periods of a security, but the amount 
payable upon annuitization is so 
calculated, then the contract would 
need to be analyzed under the rule. As 
another example, if a contract specifies 
that amounts payable under the contract 
are partly fixed in amount and partly 
dependent on the performance of a 
security in the manner specified by the 

rule, the contract would need to be 
analyzed under the rule. 

We note that, like the proposal, rule 
151A applies to contracts under which 
amounts payable are calculated by 
reference to the performance of a 
security, including a group or index of 
securities. Thus, the rule, by its terms, 
applies to indexed annuities but also to 
other similar annuities where the 
contract specifies that amounts payable 
are retrospectively calculated by 
reference to a single security or any 
group of securities.110 The federal 
securities laws, and investors’ interests 
in full and fair disclosure and sales 
practice protections, are equally 
implicated, whether amounts payable 
under an annuity are retrospectively 
calculated by reference to a securities 
index, another group of securities, or a 
single security. 

The term ‘‘security’’ in rule 151A has 
the same broad meaning as in Section 
2(a)(1) of the Securities Act. Rule 151A 
does not define the term ‘‘security,’’ and 
our existing rules provide that, unless 
otherwise specifically provided, the 
terms used in the rules and regulations 
under the Securities Act have the same 
meanings defined in the Act.111 

‘‘More Likely Than Not’’ Test 
The second characteristic sets forth 

the test that would define a class of 
indexed annuity contracts that are not 
‘‘annuity contracts’’ or ‘‘optional 
annuity contracts’’ under the Securities 
Act and that, therefore, are not entitled 
to the Section 3(a)(8) exemption. As 
adopted, the second characteristic 
defines that class to include those 
contracts where the amounts payable by 
the insurance company under the 
contract are more likely than not to 
exceed the amounts guaranteed under 
the contract. 

We are adopting the second 
characteristic as proposed. As explained 
above, by purchasing such an indexed 
annuity, the purchaser assumes the risk 
of an uncertain and fluctuating financial 
instrument, in exchange for exposure to 
future, securities-linked returns. As a 
result, the purchaser assumes many of 
the same risks that investors assume 
when investing in mutual funds, 
variable annuities, and other securities. 
The rule that we are adopting will 
provide the purchaser of such an 
annuity with the same protections that 

are provided under the federal securities 
laws to other investors who participate 
in the securities markets, including full 
and fair disclosure regarding the terms 
of the investment and the significant 
risks that he or she is assuming, as well 
as protections from abusive sales 
practices and the recommendation of 
unsuitable transactions. Some 
commenters raised concerns about the 
proposed rule’s treatment of de minimis 
amounts of securities-linked returns.112 
These commenters suggested that the 
smaller the amount of securities-linked 
return, the less investment risk is 
assumed by the purchaser, and the more 
is assumed by the insurer. In particular, 
commenters suggested that where the 
securities-linked return is de minimis 
the purchaser does not assume the 
primary investment risk under the 
contract.113 However, based on our 
current understanding, we believe that 
almost all current indexed annuity 
contracts provide for securities-linked 
returns that are more likely than not to 
exceed a de minimis amount in excess 
of the guaranteed return. Nevertheless, 
in the case of an indexed annuity 
contract that is more likely than not to 
provide only a de minimis securities- 
linked return in excess of the 
guaranteed return, the Commission and 
the staff would be prepared to consider 
a request for relief, if appropriate. 

Under rule 151A, amounts payable by 
the insurance company under a contract 
will be more likely than not to exceed 
the amounts guaranteed under the 
contract if this is the expected outcome 
more than half the time. In order to 
determine whether this is the case, it 
will be necessary to analyze expected 
outcomes under various scenarios 
involving different facts and 
circumstances. In performing this 
analysis, the amounts payable by the 
insurance company under any 
particular set of facts and circumstances 
will be the amounts that the 
purchaser 114 would be entitled to 
receive from the insurer under those 
facts and circumstances. The facts and 
circumstances include, among other 
things, the particular features of the 
annuity contract (e.g., the relevant 
index, participation rate, and other 
features), the particular options selected 
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115 Rule 151A(b)(2). 

116 Rule 151A(b)(1). 
117 See generally Black and Skipper, supra note 

39, at 26–47, 890–99. Several commenters who 
issue indexed annuities disputed that insurers 
undertake these analyses. See, e.g., American 
Equity Letter, supra note 54; National Western 
Letter, supra note 54; Sammons Letter, supra note 
54. Other commenters, however, confirmed that 
these analytical methods exist and are used by 
insurers for internal purposes. See, e.g., Aviva 
Letter, supra note 54; Academy Letter, supra note 
54. We give substantial weight to the views of the 
American Academy of Actuaries (‘‘Academy’’) on 
this point, given their expertise in this type of 
analysis, and are not persuaded that the contrary 
comments of several issuers are representative of 
industry practice. See Black’s Law Dictionary 39 
(8th ed. 2004) (An actuary is a statistician who 
determines the present effects of future contingent 
events and who calculates insurance and pension 
rates on the basis of empirically based tables.); 
American Academy of Actuaries, Mission, available 
at: http://www.actuary.org/mission.asp (The 
mission of the Academy is to, among other things, 
provide independent and objective actuarial 
information, analysis, and education for the 
formation of sound public policy.). 

118 See, e.g., SEC v. Ralston Purina, 346 U.S. 119, 
126 (1953) (an issuer claiming an exemption under 
Section 4 of the Securities Act carries the burden 
of showing that the exemption applies). 

by the purchaser (e.g., surrender or 
annuitization), and the performance of 
the relevant securities benchmark (e.g., 
in the case of an indexed annuity, the 
performance of the relevant index, such 
as the Dow Jones Industrial Average, 
Lehman Brothers Aggregate U.S. Index, 
Nasdaq 100 Index, or Standard & Poor’s 
500 Composite Stock Price Index). The 
amounts guaranteed under a contract 
under any particular set of facts and 
circumstances will be the minimum 
amount that the insurer would be 
obligated to pay the purchaser under 
those facts and circumstances without 
reference to the performance of the 
security that is used in calculating 
amounts payable under the contract. 
Thus, if an indexed annuity, in all 
circumstances, guarantees that, on 
surrender, a purchaser will receive 
87.5% of an initial purchase payment, 
plus 1% interest compounded annually, 
and that any additional payout will be 
based exclusively on the performance of 
a securities index, the amount 
guaranteed after 3 years will be 90.15% 
of the purchase payment (87.5% × 1.01 
× 1.01 × 1.01). 

Determining Whether an Annuity Is Not 
an ‘‘Annuity Contract’’ or ‘‘Optional 
Annuity Contract’’ Under Rule 151A 

We are adopting, with modifications 
to address commenters’ concerns, the 
provisions of proposed rule 151A that 
address the manner in which a 
determination will be made regarding 
whether amounts payable by the 
insurance company under a contract are 
more likely than not to exceed the 
amounts guaranteed under the contract. 
Rule 151A is principles-based, 
providing that a determination made by 
the insurer at or prior to issuance of a 
contract will be conclusive, provided 
that: (i) Both the insurer’s methodology 
and the insurer’s economic, actuarial, 
and other assumptions are reasonable; 
(ii) the insurer’s computations are 
materially accurate; and (iii) the 
determination is made not earlier than 
six months prior to the date on which 
the form of contract is first offered.115 
We have eliminated the proposed 
requirement that the insurer’s 
determination be made not more than 
three years prior to the date on which 
a particular contract is issued. The rule 
specifies the treatment of charges that 
are imposed at the time of payments 
under the contract by the insurer, and 
we have modified the proposal in order 
to provide for consistent treatment of 
these charges in computing both 
amounts payable by the insurance 

company and amounts guaranteed 
under the contract.116 

We are adopting this principles-based 
approach because we believe that an 
insurance company should be able to 
evaluate anticipated outcomes under an 
annuity that it issues. We believe that 
many insurers routinely undertake 
similar analyses for purposes of pricing 
and valuing their contracts.117 In 
addition, we believe that it is important 
to provide reasonable certainty to 
insurers with respect to the application 
of the rule and to preclude an insurer’s 
determination from being second 
guessed, in litigation or otherwise, in 
light of actual events that may differ 
from assumptions that were reasonable 
when made. 

As with all exemptions from the 
registration and prospectus delivery 
requirements of the Securities Act, the 
party claiming the benefit of the 
exemption—in this case, the insurer— 
bears the burden of proving that the 
exemption applies.118 Thus, an insurer 
that believes an indexed annuity is 
entitled to the exemption under Section 
3(a)(8) based, in part, on a 
determination made under the rule 
will—if challenged in litigation—be 
required to prove that its methodology 
and its economic, actuarial, and other 
assumptions were reasonable, and that 
the computations were materially 
accurate. 

The rule provides that an insurer’s 
determination under the rule will be 
conclusive only if it is made at or prior 
to issuance of the contract. Rule 151A 
is intended to provide certainty to both 
insurers and investors, and we believe 
that this certainty will be undermined 

unless insurance companies undertake 
the analysis required by the rule no later 
than the time that an annuity is issued. 
The rule also provides that, for an 
insurer’s determination to be 
conclusive, the computations made by 
the insurance company in support of the 
determination must be materially 
accurate. An insurer should not be 
permitted to rely on a determination of 
an annuity’s status under the rule that 
is based on computations that are 
materially inaccurate. For this purpose, 
we intend that computations will be 
considered to be materially accurate if 
any computational errors do not affect 
the outcome of the insurer’s 
determination as to whether amounts 
payable by the insurer under the 
contract are more likely than not to 
exceed the amounts guaranteed under 
the contract. 

In order for an insurer’s determination 
to be conclusive, both the methodology 
and the economic, actuarial, and other 
assumptions used must be reasonable. 
We recognize that a range of 
methodologies and assumptions may be 
reasonable and that a reasonable 
methodology or assumption utilized by 
one insurer may differ from a reasonable 
assumption or methodology selected by 
another insurer. In determining whether 
an insurer’s methodology is reasonable, 
it is appropriate to look to methods 
commonly used for pricing, valuing, 
and hedging similar products in 
insurance and derivatives markets. 

An insurer will need to make 
assumptions in several areas, including 
assumptions about (i) insurer behavior, 
(ii) purchaser behavior, and (iii) market 
behavior, and will need to assign 
probabilities to various potential 
behaviors. With regard to insurer 
behavior, the insurer will need to make 
assumptions about discretionary actions 
that it may take under the terms of an 
annuity. In the case of an indexed 
annuity, for example, an insurer often 
has discretion to modify various 
features, such as guaranteed interest 
rates, caps, participation rates, and 
spreads. Similarly, the insurer will need 
to make assumptions concerning 
purchaser behavior, including matters 
such as how long purchasers will hold 
a contract, how they will allocate 
contract value among different 
investment options available under the 
contract, and the form in which they 
will take payments under the contract. 
Assumptions about market behavior 
will include assumptions about 
expected return, market volatility, and 
interest rates. In general, insurers will 
need to make assumptions about any 
feature of insurer, purchaser, or market 
behavior, or any other factor, that is 
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119 See, e.g., Academy Letter, supra note 54; ACLI 
Letter, supra note 94; Aviva Letter, supra note 54; 
AXA Equitable Letter, supra note 106; CAI 151A 
Letter, supra note 54; FINRA Letter, supra note 7; 
Letter of Genesis Financial Products, Inc. (Aug. 29, 
2008) (‘‘Genesis Letter’’); Letter of Janice Hart (Aug. 
15, 2008) (‘‘Hart Letter’’); ICI Letter, supra note 7; 

National Western Letter, supra note 54; Sammons 
Letter, supra note 54. 

120 See, e.g., FINRA Letter, supra note 7; Hart 
Letter, supra note 119; ICI Letter, supra note 7; 
NAIC Officer Letter, supra note 54. 

121 See infra text accompanying notes 129 and 
130. 

122 Rule 151A(b)(2)(iii). 
123 Proposed rule 151A(b)(2)(C). 
124 See, e.g., Aviva Letter, supra note 54; 

Sammons Letter, supra note 54. See also ICI Letter, 
supra note 7 (possibility that indexed annuity’s 
status under the federal securities laws could 
change is not consistent with the purposes of the 
federal securities laws). 

125 Rule 151A(b)(1). In many cases, amounts 
guaranteed under annuities are not affected by 
charges imposed at the time payments are made by 
the insurer under the contract. This is a result of 
the fact that guaranteed minimum value, as 
commonly defined in indexed annuity contracts, 
equals a percentage of purchase payments, 
accumulated at a specified interest rate, as 
explained above, and this amount is not subject to 
surrender charges. However, under some indexed 
annuity contracts, the amounts guaranteed are 
affected by charges imposed at the time payments 
are made. For example, a purchaser buys a contract 
for $100,000. The contract defines surrender value 
as the greater of (i) purchase payments plus index- 
linked interest minus surrender charges or (ii) the 
guaranteed minimum value. The maximum 
surrender charge is equal to 10%. The guaranteed 
minimum value is defined in the contract as 87.5% 
of premium accumulated at 1% annual interest. If 
the purchaser surrenders within the first year of 
purchase, and there is no index-linked interest 
credited, the surrender value would equal $90,000 
(determined under clause (i) as $100,000 purchase 
payment minus 10% surrender charge), and this 
amount would be the guaranteed amount under the 
contract, not the lower amount defined in the 
contract as guaranteed minimum value ($87,500). 

126 Proposed rule 151A(b)(1). 
127 See, e.g., Aviva Letter, supra note 54; CAI 

151A Letter, supra note 54; Coalition Letter, supra 
note 54. 

material in determining the likelihood 
that amounts payable under the contract 
exceed the amounts guaranteed. 

In determining whether assumptions 
are reasonable, insurers should 
generally be guided by both history and 
their own expectations about the future. 
An insurer may look to its own, and to 
industry, experience with similar or 
otherwise comparable contracts in 
constructing assumptions about both 
insurer behavior and investor behavior. 
In making assumptions about future 
market behavior, an insurer may be 
guided, for example, by historical 
market characteristics, such as historical 
returns and volatility, provided that the 
insurer bases its assumptions on an 
appropriate period of time and does not 
have reason to believe that the time 
period chosen is likely to be 
unrepresentative. As a general matter, 
assumptions about insurer, investor, or 
market behavior that are not consistent 
with historical experience would not be 
reasonable unless an insurer has a 
reasonable basis for any differences 
between historical experience and the 
assumptions used. 

In addition, an insurer may look to its 
own expectations about the future in 
constructing reasonable assumptions. 
As noted above, insurers routinely 
analyze anticipated outcomes for 
purposes of pricing and valuing their 
contracts. We expect that, in making a 
determination under rule 151A, an 
insurer will use assumptions that are 
consistent with the assumptions that it 
uses for other purposes, such as pricing 
and valuation. In addition, an insurer 
generally should use assumptions that 
are consistent with its marketing 
materials. In general, assumptions that 
are inconsistent with the assumptions 
that an insurer uses for other purposes 
will not be reasonable under rule 151A. 

As noted above, we are adopting a 
principles-based approach because we 
believe that it will provide reasonable 
certainty to insurers with respect to the 
application of the rule. We recognize, 
however, that a number of commenters 
expressed concern that the principles- 
based approach provides insufficient 
guidance regarding implementation and 
the methodologies and assumptions that 
are appropriate and could result in 
inconsistent determinations by different 
insurance companies and present 
enforcement and litigation risk.119 Some 

commenters suggested that the 
Commission address these concerns by 
providing guidance as to how to make 
the determination under the rule, 
which, they asserted, could result in 
greater uniformity and consistency in 
the application of the rule.120 While we 
believe that further guidance may, 
indeed, be helpful in response to 
specific questions of affected insurance 
companies, we note that commenters 
generally did not articulate with 
specificity the areas where they believe 
that further guidance is required. As a 
result, in order to provide guidance in 
the manner that would be most helpful, 
we encourage insurance companies, 
sellers of indexed annuities, and other 
affected parties to submit specific 
requests for guidance, which we will 
consider during the two-year period 
between adoption of rule 151A and its 
effectiveness.121 

Like the proposal, rule 151A requires 
that, in order for an insurer’s 
determination to be conclusive, the 
determination must be made not more 
than six months prior to the date on 
which the form of contract is first 
offered.122 For example, if a form of 
contract were first offered on January 1, 
2012, the insurer would be required to 
make the determination not earlier than 
July 1, 2011. We are not adopting the 
proposed requirement that the insurer’s 
determination be made not more than 
three years prior to the date on which 
the particular contract is issued.123 We 
were persuaded by the commenters that 
if the status of a form of contract under 
the federal securities laws were to 
change, over time, from exempt to non- 
exempt and vice versa, this would 
present practical difficulties resulting 
from the possibility that an annuity 
could be exempted from registration at 
one time but be required to be registered 
subsequently and vice versa, as well as 
heightened litigation and enforcement 
risk.124 We believe that the substantial 
uncertainties and resulting potential 
costs introduced by the proposed 
requirement that a contract’s status be 
redetermined every three years would 
be inconsistent with the intent of rule 

151A, which is to clarify the status of 
indexed annuities. 

Rule 151A, as adopted, requires that, 
in determining whether amounts 
payable by the insurance company are 
more likely than not to exceed the 
amounts guaranteed, both amounts 
payable and amounts guaranteed are to 
be determined by taking into account all 
charges under the contract, including, 
without limitation, charges that are 
imposed at the time that payments are 
made by the insurance company.125 For 
example, surrender charges would be 
deducted from both amounts payable 
and amounts guaranteed under the 
contract. This is a change from the 
proposal, which would have required 
that, in determining whether amounts 
payable by the insurance company 
under a contract are more likely than 
not to exceed the amounts guaranteed 
under the contract, amounts payable be 
determined without reference to any 
charges that are imposed at the time of 
payment, such as surrender charges, 
while those charges would be reflected 
in computing the amounts guaranteed 
under the contract.126 

We are making the foregoing change 
because we are persuaded by 
commenters who argued that the 
proposed provision could result in 
contracts being determined not to be 
entitled to the Section 3(a)(8) exemption 
irrespective of the likelihood of 
securities-linked return being included 
in the amount payable.127 Specifically, 
commenters argued that as long as the 
surrender charge is in effect, the amount 
payable would always exceed the 
amount guaranteed if the surrender 
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128 Letter of American International Group (Sept. 
10, 2008) (‘‘AIG Letter’’); Aviva Letter, supra note 
54; CAI 151A Letter, supra note 54; NAVA Letter, 
supra note 106; Letter of New York Life Insurance 
Company (Sept. 18, 2008) (‘‘NY Life Letter’’); 
Sammons Letter, supra note 54. 

129 AIG Letter, supra note 128 (recommending 
transition period of 2 years); Aviva Letter, supra 
note 54 (at least 24 months); CAI 151A Letter, supra 
note 54 (24 months); Letter of NAVA (Nov. 17, 
2008) (‘‘Second NAVA Letter’’) (at least 24 months); 
NY Life Letter, supra note 128 (at least 24 months). 

130 See supra text accompanying notes 95 and 
121. 

131 See, e.g., Securities Act Release No. 4896 (Feb. 
1, 1968) [33 FR 3142, 3143 (Feb. 17, 1968)] (‘‘The 
Commission is aware that for many years issuers of 
the securities identified in this rule have not 
considered their obligations to be separate 
securities and that they have acted in reliance on 
the view, which they believed to be the view of the 
Commission, that registration under the Securities 
Act was not required. Under the circumstances, the 
Commission does not believe that such issuers are 
subject to any penalty or other damages resulting 
from entering into such arrangements in the past. 
Paragraph (b) provides that the rule shall apply to 
transactions of the character described in paragraph 
(a) only with respect to bonds or other evidence of 
indebtedness issued after adoption of the rule.’’). 
See also Securities Act Release No. 5316 (Oct. 6, 
1972) [37 FR 23631, 23632 (Nov. 7, 1972)] (‘‘The 
Commission recognizes that the ‘no-sale’ concept 
has been in existence in one form or another for a 
long period of time. * * * The Commission 
believes, after a thorough reexamination of the 
studies and proposals cited above, that the 
interpretation embodied in Rule 133 is no longer 
consistent with the statutory objectives of the 
[Securities] Act. * * * Rule 133 is rescinded 
prospectively on and after January 1, 1973. * * *’’). 

132 See FSI Letter, supra note 106 (asking for 
clarification that, like insurance company issuers, 
independent broker-dealers and their affiliated 
financial advisers are not subject to any additional 
legal risk relating to past offers and sales of indexed 
annuities as a result of rule 151A). 

133 See, e.g., AIG Letter, supra note 128; Hartford 
Letter, supra note 55; Letter of North American 
Securities Administrators Association (Sept. 10, 
2008) (‘‘NASAA Letter’’). 

134 See, e.g., Aviva Letter, supra note 54; CAI 
151A Letter, supra note 54; Sammons Letter, supra 
note 54. 

charge were subtracted from the latter 
but not the former. The commenters 
further argued that bona fide surrender 
charges should not result in a contract 
being deemed a security, since a 
surrender charge is an expense and does 
not represent a transfer of risk from 
insurer to contract purchaser. Because 
the rule, as adopted, requires surrender 
charges to be subtracted from both 
amounts payable and amounts 
guaranteed, the surrender charges will 
not affect the determination of whether 
a contract is a security (i.e., the 
determination of whether amounts 
payable are more likely than not to 
exceed the amounts guaranteed). 

Effective Date 

The effective date of rule 151A is 
January 12, 2011. We originally 
proposed that rule 151A, if adopted, 
would be effective 12 months after 
publication in the Federal Register. We 
are persuaded by commenters, however, 
that additional time is required for, 
among other things, making the 
determinations required by the rule, 
preparing registration statements for 
indexed annuities that are required to be 
registered, and establishing the needed 
infrastructure for distributing registered 
indexed annuities.128 Based on the 
comments, we believe that a January 12, 
2011 effective date will provide the time 
needed to accomplish these tasks.129 We 
note that, during this period, the 
Commission intends to consider how to 
tailor disclosure requirements for 
indexed annuities and will also 
consider any requests for additional 
guidance that we receive concerning the 
determinations required under rule 
151A.130 

The new definition in rule 151A will 
apply prospectively as we proposed— 
that is, only to indexed annuities issued 
on or after January 12, 2011. We are 
using our definitional rulemaking 
authority under Section 19(a) of the 
Securities Act, and the explicitly 
prospective nature of our rule is 
consistent with similar prospective 
rulemaking that we have undertaken in 

the past when doing so was appropriate 
and fair under the circumstances.131 

We are aware that many insurance 
companies and sellers of indexed 
annuities, such as insurance agents, 
broker-dealers, and registered 
representatives of broker-dealers, in the 
absence of definitive interpretation or 
definition by the Commission, have of 
necessity acted in reliance on their own 
analysis of the legal status of indexed 
annuities based on the state of the law 
prior to this rulemaking. Under these 
circumstances, we do not believe that 
issuers and sellers of indexed annuities 
should be subject to any additional legal 
risk relating to their past offers and sales 
of indexed annuity contracts as a result 
of the proposal and adoption of rule 
151A.132 

Several commenters requested 
clarification of the statement that rule 
151A will apply prospectively to 
indexed annuities issued on or after the 
rule’s effective date (i.e., January 12, 
2011).133 As a result, we are clarifying 
that if an indexed annuity has been 
issued to a particular individual 
purchaser prior to January 12, 2011, 
then that specific contract between that 
individual and the insurance company 
(including any additional purchase 
payments made under the contract on or 
after January 12, 2011) is not subject to 
rule 151A, and its status under the 
federal securities laws is to be 
determined under the law as it existed 
without reference to rule 151A. By 

contrast, if an indexed annuity is issued 
to a particular individual purchaser on 
or after January 12, 2011, then that 
specific contract between that 
individual and the insurance company 
is subject to rule 151A, even if the same 
form of indexed annuity was offered 
and sold prior to January 12, 2011, and 
even if the individual contract issued on 
or after January 12, 2011, is issued 
under a group contract that was in place 
prior to January 12, 2011. 

The Commission believes that 
permitting new sales of an existing form 
of contract (as opposed to additional 
purchase payments made under a 
specific existing contract between an 
individual and an insurance company) 
after the rule’s effective date without 
reference to the rule is contrary to the 
purpose of the rule. If the rule were not 
applicable to all contracts issued on or 
after the effective date without regard to 
when the forms of the contracts were 
originally sold, then two substantially 
similar contracts could be sold after the 
effective date, one not subject to the rule 
and one subject to the rule, even though 
they present the same level of risk to the 
purchaser and present the same need for 
investor protection. The fact that one 
was designed and released into the 
marketplace prior to January 12, 2011, 
and the other was designed and released 
into the marketplace after that date 
should not be a determining factor as to 
the availability of the protections of the 
federal securities laws. We note that, 
because we have extended the effective 
date to January 12, 2011, insurers 
should have adequate time to prepare 
for compliance with rule 151A. 

Some commenters raised concerns 
that the registration of an indexed 
annuity as required by rule 151A could 
cause offers and sales of the same 
annuity that occurred on an 
unregistered basis after adoption but 
prior to the effective date of the rule, 
January 12, 2011, to be unlawful under 
Section 5 of the Securities Act.134 

We reiterate that nothing in this 
adopting release is intended to affect the 
current analysis of the legal status of 
indexed annuities until the effective 
date of rule 151A. Therefore, after the 
adoption of rule 151A but prior to the 
effective date of the rule: 

• An indexed annuity issuer making 
unregistered offers and sales of a 
contract that will not be an ‘‘annuity 
contract’’ or ‘‘optional annuity contract’’ 
under rule 151A may continue to do so 
until the effective date of rule 151A 
without such offers and sales being 
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135 As noted in Part II.B., above, indexed 
annuities are not entitled to rely on the rule 151 
safe harbor. 

136 See, e.g., Academy Letter, supra note 54; AIG 
Letter, supra note 128; Aviva Letter, supra note 54; 
Second Academy Letter, supra note 54; Second 
Aviva Letter, supra note 54; Second Transamerica 
Letter, supra note 54; Letter of Life Insurance 
Company of the Southwest (Sept. 10, 2008) 
(‘‘Southwest Letter’’); Voss Letter, supra note 13. 

137 The Commission received a petition 
requesting that we propose a rule that would 
exempt issuers of certain types of insurance 
contracts from Exchange Act reporting 
requirements. Letter from Stephen E. Roth, 
Sutherland Asbill & Brennan LLP, on behalf of 
Jackson National Life Insurance Co., to Nancy M. 
Morris, Secretary, U.S. Securities and Exchange 
Commission (Dec. 19, 2007) (File No. 4–553) 
available at: http://www.sec.gov/rules/petitions/ 
2007/petn4-553.pdf. 

138 See, e.g., ACLI Letter, supra note 94; Allianz 
Letter, supra note 54; AXA Equitable Letter, supra 
note 106; Letter of Committee of Annuity Insurers 
regarding proposed rule 12h–7 (Sept. 10, 2008) 
(‘‘CAI 12h–7 Letter’’); FSI Letter, supra note 106; 
Letter of Great-West Life & Annuity Insurance 
Company (Sept. 10, 2008) (‘‘Great-West Letter’’); ICI 
Letter, supra note 7; Letter of MetLife, Inc. (Sept. 
11, 2008) (‘‘MetLife Letter’’); NAVA Letter, supra 
note 106; Sammons Letter, supra note 54. 

139 See Section 12(h) of the Exchange Act [15 
U.S.C. 78l(h)] (Commission may, by rules, exempt 
any class of issuers from the reporting provisions 
of the Exchange Act ‘‘if the Commission finds, by 
reason of the number of public investors, amount 
of trading interest in the securities, the nature and 
extent of the activities of the issuer, income or 
assets of the issuer, or otherwise, that such action 
is not inconsistent with the public interest or the 
protection of investors.’’) (emphasis added). 

140 Black and Skipper, supra note 39, at 949. 
141 Id. at 949 and 956–59. 
142 Id. at 949. 

unlawful under Section 5 of the 
Securities Act as a result of the pending 
effectiveness of rule 151A; and 

• An indexed annuity issuer that 
wishes to register a contract that will 
not be an ‘‘annuity contract’’ or 
‘‘optional annuity contract’’ under rule 
151A may continue to make 
unregistered offers and sales of the same 
annuity until the earlier of the effective 
date of the registration statement or the 
effective date of the rule without such 
offers and sales being unlawful under 
Section 5 of the Securities Act as a 
result of the pending effectiveness of 
rule 151A. 

Annuities Not Covered by the Definition 
Rule 151A applies to annuities where 

the contract specifies that amounts 
payable by the insurance company 
under the contract are calculated at or 
after the end of one or more specified 
crediting periods, in whole or in part, by 
reference to the performance during the 
crediting period or periods of a security, 
including a group or index of securities. 
The rule defines certain of those 
annuities (annuities under which 
amounts payable by the issuer are more 
likely than not to exceed the amounts 
guaranteed under the contract) as not 
‘‘annuity contracts’’ or ‘‘optional 
annuity contracts’’ under Section 3(a)(8) 
of the Securities Act. The rule, however, 
does not provide a safe harbor under 
Section 3(a)(8) for any other annuities, 
including any other indexed annuities. 
The status under the Securities Act of 
any annuity, other than an annuity that 
is determined under rule 151A to be not 
an ‘‘annuity contract’’ or ‘‘optional 
annuity contract,’’ continues to be 
determined by reference to the 
investment risk and marketing tests 
articulated in existing case law under 
Section 3(a)(8) and, to the extent 
applicable, the Commission’s safe 
harbor rule 151.135 

Some commenters suggested that the 
Commission, instead of adopting a rule 
that defines certain indexed annuities as 
not being ‘‘annuity contracts’’ under 
Section 3(a)(8), should instead define a 
safe harbor that would provide that 
indexed annuities that meet certain 
conditions are entitled to the Section 
3(a)(8) exemption.136 We are not 
adopting this approach for two reasons. 
First, such a rule would not address in 

any way the federal interest in 
providing investors with disclosure, 
antifraud, and sales practice protections 
that arise when individuals are offered 
indexed annuities that expose them to 
investment risk. A safe harbor would 
address circumstances where 
purchasers of indexed annuities are not 
entitled to the protections of the federal 
securities laws; one of our primary goals 
is to address circumstances where 
purchasers of indexed annuities are 
entitled to the protections of the federal 
securities laws. We are concerned that 
many purchasers of indexed annuities 
today should be receiving the 
protections of the federal securities 
laws, but are not. Rule 151A addresses 
this problem; a safe harbor rule would 
not. Second, we believe that, under 
many of the indexed annuities that are 
sold today, the purchaser bears 
significant investment risk and is more 
likely than not to receive a fluctuating, 
securities-linked return. In light of that 
fact, we believe that is far more 
important to address this class of 
contracts with our definitional rule than 
to address the remaining contracts, or 
some subset of those contracts, with a 
safe harbor rule. 

B. Exchange Act Exemption for 
Securities That Are Regulated as 
Insurance 

The Commission is also adopting new 
rule 12h–7 under the Exchange Act, 
which provides an insurance company 
with an exemption from Exchange Act 
reporting with respect to indexed 
annuities and certain other securities 
issued by the company that are 
registered under the Securities Act and 
regulated as insurance under state 
law.137 Sixteen commenters supported 
the exemption.138 No commenters 
opposed the exemption. We are 
adopting this exemption, with changes 
to the proposal that address 
commenters’ concerns, because we 
believe that the exemption is necessary 

or appropriate in the public interest and 
consistent with the protection of 
investors. We base that view on two 
factors: first, the nature and extent of the 
activities of insurance company issuers, 
and their income and assets, and, in 
particular, the regulation of those 
activities and assets under state 
insurance law; and, second, the absence 
of trading interest in the securities.139 
The new rule imposes conditions to the 
exemption that relate to these factors 
and that we believe are necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors. 

State insurance regulation is focused 
on insurance company solvency and the 
adequacy of insurers’ reserves, with the 
ultimate purpose of ensuring that 
insurance companies are financially 
secure enough to meet their contractual 
obligations.140 State insurance 
regulators require insurance companies 
to maintain certain levels of capital, 
surplus, and risk-based capital; restrict 
the investments in insurers’ general 
accounts; limit the amount of risk that 
may be assumed by insurers; and 
impose requirements with regard to 
valuation of insurers’ investments.141 
Insurance companies are required to file 
annual reports on their financial 
condition with state insurance 
regulators. In addition, insurance 
companies are subject to periodic 
examination of their financial condition 
by state insurance regulators. State 
insurance regulators also preside over 
the conservation or liquidation of 
companies with inadequate solvency.142 

State insurance regulation, like 
Exchange Act reporting, relates to an 
entity’s financial condition. We are of 
the view that, in appropriate 
circumstances, it may be unnecessary 
for both to apply in the same situation, 
which may result in duplicative 
regulation that is burdensome. Through 
Exchange Act reporting, issuers 
periodically disclose their financial 
condition, which enables investors and 
the markets to independently evaluate 
an issuer’s income, assets, and balance 
sheet. State insurance regulation takes a 
different approach to the issue of 
financial condition, instead relying on 
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143 CAI 12h–7 Letter, supra note 138; ICI Letter, 
supra note 7; MetLife Letter, supra note 138. 

144 Introductory paragraph to rule 12h–7. Cf. Rule 
12h–3(a) under the Exchange Act [17 CFR 240.12h– 
3(a)] (suspension of duty under Section 15(d) of the 
Exchange Act to file reports with respect to classes 
of securities held by 500 persons or less where total 
assets of the issuer have not exceeded $10,000,000); 
Rule 12h–4 under the Exchange Act [17 CFR 
240.12h–4] (exemption from duty under Section 
15(d) of the Exchange Act to file reports with 
respect to securities registered on specified 
Securities Act forms relating to certain Canadian 
issuers). 

Section 15(d) of the Exchange Act requires each 
issuer that has filed a registration statement that has 
become effective under the Securities Act to file 
reports and other information and documents 
required under Section 13 of the Exchange Act [15 
U.S.C. 78m] with respect to issuers registered under 
Section 12 of the Exchange Act [15 U.S.C. 78l]. 
Section 13(a) of the Exchange Act [15 U.S.C. 
78m(a)] requires issuers of securities registered 
under Section 12 of the Act to file annual reports 
and other documents and information required by 
Commission rule. 

145 Rule 12h–7(a). The Exchange Act defines 
‘‘State’’ as any state of the United States, the District 
of Columbia, Puerto Rico, the Virgin Islands, or any 
other possession of the United States. Section 
3(a)(16) of the Exchange Act [15 U.S.C. 78c(a)(16)]. 
The term ‘‘State’’ in rule 12h–7 has the same 
meaning as in the Exchange Act. Rule 12h–7 does 
not define the term ‘‘State,’’ and our existing rules 
provide that, unless otherwise specifically 
provided, the terms used in the rules and 
regulations under the Exchange Act have the same 
meanings defined in the Exchange Act. See rule 
240.0–1(b) [17 CFR 240.0–1(b)]. 

146 The separate account’s Exchange Act reporting 
requirements are deemed to be satisfied by filing 
annual reports on Form N–SAR. 17 CFR 274.101. 
See Section 30(d) of the Investment Company Act 
[15 U.S.C. 80a–30(d)] and rule 30a–1 under the 
Investment Company Act [17 CFR 270.30a–1]. 

147 Rule 12h–7(a)(2). 
148 A stock life insurance company is a 

corporation authorized to sell life insurance, which 
is owned by stockholders and is formed for the 
purpose of earning a profit for its stockholders. This 
is in contrast to another prevailing insurance 
company structure, the mutual life insurance 
company. In this structure, the corporation 
authorized to sell life insurance is owned by and 
operated for the benefit of its policy owners. Black 
and Skipper, supra note 39, at 577–78. 

149 A domiciliary state is the jurisdiction in which 
an insurer is incorporated or organized. See 
National Association of Insurance Commissioners 
Model Laws, Regulations and Guidelines 555–1, 
§ 104 (2007). 

150 Great-West Letter, supra note 138. 

state insurance regulators to supervise 
insurers’ financial condition, with the 
goal that insurance companies be 
financially able to meet their contractual 
obligations. We believe that it is 
consistent with our federal system of 
regulation, which has allocated the 
responsibility for oversight of insurers’ 
solvency to state insurance regulators, to 
exempt insurers from Exchange Act 
reporting with respect to state-regulated 
insurance contracts. Commenters 
asserted that, in light of the protections 
available under state insurance 
regulation, periodic reporting under the 
Exchange Act by state-regulated insurers 
does not enhance investor protection 
with respect to the securities covered 
under the rule.143 

Our conclusion is strengthened by the 
general absence of trading interest in 
insurance contracts. Insurance is 
typically purchased directly from an 
insurance company. While insurance 
contracts may be assigned in some 
circumstances, they typically are not 
listed or traded on securities exchanges 
or in other markets. As a result, outside 
the context of publicly owned insurance 
companies, there is little, if any, market 
interest in the information that is 
required to be disclosed in Exchange 
Act reports. 

1. The Exemption 
Rule 12h–7 provides an insurance 

company that is covered by the rule 
with an exemption from the duty under 
Section 15(d) of the Exchange Act to file 
reports required by Section 13(a) of the 
Exchange Act with respect to certain 
securities registered under the 
Securities Act.144 

Covered Insurance Companies 
The Exchange Act exemption applies 

to an issuer that is a corporation subject 

to the supervision of the insurance 
commissioner, bank commissioner, or 
any agency or officer performing like 
functions, of any state, including the 
District of Columbia, Puerto Rico, the 
Virgin Islands, and any other possession 
of the United States.145 In the case of a 
variable annuity contract or variable life 
insurance policy, the exemption applies 
to the insurance company that issues 
the contract or policy. However, the 
exemption does not apply to the 
insurance company separate account in 
which the purchaser’s payments are 
invested and which is separately 
registered as an investment company 
under the Investment Company Act of 
1940 and is not regulated as an 
insurance company under state law.146 

Covered Securities 
The exemption applies with respect to 

securities that do not constitute an 
equity interest in the insurance 
company issuer and that are either 
subject to regulation under the 
insurance laws of the domiciliary state 
of the insurance company or are 
guarantees of securities that are subject 
to regulation under the insurance laws 
of that jurisdiction.147 The exemption 
does not apply with respect to any other 
securities issued by an insurance 
company. As a result, if an insurance 
company issues securities with respect 
to which the exemption applies, and 
other securities that do not entitle the 
insurer to the exemption, the insurer 
will remain subject to Exchange Act 
reporting obligations. For example, if an 
insurer that is a publicly held stock 
company 148 also issues insurance 
contracts that are registered securities 

under the Securities Act, the insurer 
generally would be required to file 
Exchange Act reports as a result of being 
a publicly held stock company. 
Similarly, if an insurer raises capital 
through a debt offering, the exemption 
does not apply with respect to the debt 
securities. 

The exemption is available with 
respect to securities that are either 
subject to regulation under the 
insurance laws of the domiciliary state 
of the insurance company or are 
guarantees of securities that are subject 
to regulation under the insurance laws 
of that jurisdiction.149 Rule 12h–7 is a 
broad exemption that applies to any 
contract that is regulated under the 
insurance laws of the insurer’s home 
state because we intend that the 
exemption apply to all contracts, and 
only those contracts, where state 
insurance law, and the associated 
regulation of insurer financial 
condition, applies. A key basis for the 
exemption is that investors are already 
entitled to the financial condition 
protections of state law and that, under 
our federal system of regulation, 
Exchange Act reporting may be 
unnecessary. Therefore, we believe it is 
important that the reach of the 
exemption and the reach of state 
insurance law be the same. A single 
commenter addressed the scope of 
securities with respect to which the 
proposed exemption would apply, 
supporting the Commission’s approach 
and noting that limiting the exemption 
to enumerated types of securities would 
require the Commission to revisit the 
rule every few years, or would provide 
a significant barrier to the introduction 
of new investment products.150 

The Exchange Act exemption applies 
both to certain existing types of 
insurance contracts and to types of 
contracts that are developed in the 
future and that are registered as 
securities under the Securities Act. The 
exemption applies to indexed annuities 
that are registered under the Securities 
Act. However, the Exchange Act 
exemption is independent of rule 151A 
and applies to types of contracts in 
addition to those that are covered by 
rule 151A. There are at least two types 
of existing insurance contracts with 
respect to which the Exchange Act 
exemption applies, contracts with so- 
called ‘‘market value adjustment’’ 
(‘‘MVA’’) features and insurance 
contracts that provide certain 
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151 Securities Act Release No. 6645, supra note 
35, 51 FR at 20256–58. 

152 See, e.g., ING Life Insurance and Annuity 
Company (Annual Report on Form 10–K (Mar. 31, 
2008)); Protective Life Insurance Company (Annual 
Report on Form 10–K (Mar. 31, 2008)); Union 
Security Insurance Company (Annual Report on 
Form 10–K (Mar. 3, 2008)). 

153 Some indexed annuities also include MVA 
features. See, e.g., Pre-Effective Amendment No. 4 
to Registration Statement on Form S–1 of PHL 
Variable Insurance Company (File No. 333–132399) 
(filed Feb. 7, 2007); Initial Registration Statement 
on Form S–1 of ING USA Annuity and Life 
Insurance Company (File No. 333–133153) (filed 
Apr. 7, 2006); Pre-Effective Amendment No. 2 to 
Registration Statement on Form S–3 of Allstate Life 
Insurance Company (File No. 333–117685) (filed 
Dec. 20, 2004). 

154 See Proposing Release, supra note 3, 73 FR at 
37764 (describing MVA features). 

155 See, e.g., PHL Variable Life Insurance 
Company, File No. 333–137802 (Form S–1 filed 
Feb. 25, 2008); Genworth Life and Annuity 
Insurance Company, File No. 333–143494 (Form S– 
1 filed Apr. 4, 2008). 

156 See Proposing Release, supra note 3, 73 FR at 
37764 (describing guaranteed living benefits). 

157 The Securities Act defines ‘‘security’’ in 
Section 2(a)(1) of the Act [15 U.S.C. 77b(a)(1)]. That 
definition provides that a guarantee of any of the 
instruments included in the definition is also a 
security. 

158 For example, an insurance company may offer 
a registered variable annuity, and a parent or other 
affiliate of the issuing insurance company may act 
as guarantor for the issuing company’s insurance 
obligations under the contract. 

159 Rule 12h–7(c). Cf. Section 26(f)(2)(B)(ii) and 
(iii) of the Investment Company Act [15 U.S.C. 80a– 
26(f)(2)(B)(ii) and (iii)] (using similar language in 
requirements that apply to insurance companies 
that sell variable insurance products). 

160 For this purpose, ‘‘alternative trading system’’ 
would have the same meaning as in Regulation 
ATS. See 17 CFR 242.300(a) (definition of 
‘‘alternative trading system’’). 

161 For this purpose, ‘‘inter-dealer quotation 
system’’ would have the same meaning as in 
Exchange Act rule 15c2–11. See 17 CFR 240.15c2– 
11(e)(2) (definition of ‘‘inter-dealer quotation 
system’’). 

162 Rule 12h–7(d). 

guaranteed benefits in connection with 
assets held in an investor’s account, 
such as a mutual fund, brokerage, or 
investment advisory account. 

Contracts including MVA features 
have, for some time, been registered 
under the Securities Act.151 Insurance 
companies issuing contracts with these 
features have also complied with 
Exchange Act reporting requirements.152 
MVA features have historically been 
associated with annuity and life 
insurance contracts that guarantee a 
specified rate of return to purchasers.153 
In order to protect the insurer against 
the risk that a purchaser may make 
withdrawals from the contract at a time 
when the market value of the insurer’s 
assets that support the contract has 
declined due to rising interest rates, 
insurers sometimes impose an MVA 
upon surrender. Under an MVA feature, 
the insurer adjusts the proceeds a 
purchaser receives upon surrender prior 
to the end of the guarantee period to 
reflect changes in the market value of its 
portfolio securities supporting the 
contract.154 

More recently, some insurance 
companies have registered under the 
Securities Act insurance contracts that 
provide certain guarantees in 
connection with assets held in an 
investor’s account, such as a mutual 
fund, brokerage, or investment advisory 
account.155 As a result, the insurers 
become subject to Exchange Act 
reporting requirements if they are not 
already subject to those requirements. 
These contracts, often called 
‘‘guaranteed living benefits,’’ are 
intended to provide insurance to the 
purchaser against the risk of outliving 
the assets held in the mutual fund, 

brokerage, or investment advisory 
account.156 

As noted above, the Exchange Act 
exemption also applies with respect to 
a guarantee of a security if the 
guaranteed security is subject to 
regulation under state insurance law.157 
We are adopting this provision because 
we believe that it is appropriate to 
exempt from Exchange Act reporting an 
insurer that provides a guarantee of an 
insurance contract (that is also a 
security) when the insurer would not be 
subject to Exchange Act reporting if it 
had issued the guaranteed contract. This 
situation may arise, for example, when 
an insurance company issues a contract 
that is a security and its affiliate, also an 
insurance company, provides a 
guarantee of benefits provided under the 
first company’s contract.158 

Finally, the exemption is not available 
with respect to any security that 
constitutes an equity interest in the 
issuing insurance company. As a 
general matter, an equity interest in an 
insurer is not covered by the exemption 
because it is not subject to regulation 
under state insurance law and often is 
publicly traded. Nonetheless, we believe 
that the rule should expressly preclude 
any security that constitutes an equity 
interest in the issuing insurance 
company from being covered by the 
exemption. Where investors own an 
equity interest in an issuing insurance 
company, and are therefore dependent 
on the financial condition of the issuer 
for the value of that interest, we believe 
that they have a significant interest in 
directly evaluating the issuers’ financial 
condition for themselves on an ongoing 
basis and that Exchange Act reporting is 
appropriate. 

2. Conditions to Exemption 
As described above, we believe that 

the exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors because of the existence of 
state regulation of insurers’ financial 
condition and because of the general 
absence of trading interest in insurance 
contracts. The Exchange Act exemption 
that we are adopting, like the proposal, 
is subject to conditions that are 
designed to ensure that both of these 

factors are, in fact, present in cases 
where an insurance company is 
permitted to rely on the exemption. We 
have modified the conditions related to 
trading interest in one respect to address 
the concerns of commenters. We have 
also added a condition to the proposed 
rule in order to address a commenter’s 
concern. 

Regulation of Insurer’s Financial 
Condition 

In order to rely on the exemption, an 
insurer must file an annual statement of 
its financial condition with, and the 
insurer must be supervised and its 
financial condition examined 
periodically by, the insurance 
commissioner, bank commissioner, or 
any agency or any officer performing 
like functions, of the insurer’s 
domiciliary state.159 Commenters did 
not address this condition, and we are 
adopting this condition as proposed. 
This condition is intended to ensure 
that an insurer claiming the exemption 
is, in fact, subject to state insurance 
regulation of its financial condition. 
Absent satisfaction of this condition, 
Exchange Act reporting would not be 
duplicative of state insurance 
regulation, and the exemption would 
not be available. 

Absence of Trading Interest 

The Exchange Act exemption is 
subject to two conditions intended to 
insure that there is no trading interest in 
securities with respect to which the 
exemption applies, and we are 
modifying the proposed conditions in 
one respect to address the concerns of 
commenters. First, the securities may 
not be listed, traded, or quoted on an 
exchange, alternative trading system,160 
inter-dealer quotation system,161 
electronic communications network, or 
any other similar system, network, or 
publication for trading or quoting.162 
This condition is designed to ensure 
that there is no established trading 
market for the securities. Second, the 
issuing insurance company must take 
steps reasonably designed to ensure that 
a trading market for the securities does 
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163 Rule 12h–7(e). 
164 See supra note 145 for a discussion of the term 

‘‘State’’ as used in rule 12h–7. 
165 CAI 12h–7 Letter, supra note 138. 

166 Proposed rule 12h–7(e). 
167 Allianz Letter, supra note 54; CAI 12h–7 

Letter, supra note 138; ICI Letter, supra note 7; 
NAVA, supra note 106; Sammons Letter, supra note 
54. 

168 CAI 12h–7 Letter, supra note 138; Sammons 
Letter, supra note 54; Transamerica Letter, supra 
note 54; Second Transamerica Letter, supra note 54. 

169 CAI 12h–7 Letter, supra note 138. 
170 Letter of Committee of Annuity Insurers 

regarding proposed rule 12h–7 (Nov. 17, 2008) 

(‘‘Second CAI 12h–7 Letter’’); Second Transamerica 
Letter, supra note 54. 

171 Rule 12h–7(f). 
172 CAI 12h–7 Letter, supra note 138. See Form 

S–1, General Instruction VII.A. (incorporation by 
reference permitted only if, among other things, 
registrant subject to Exchange Act reporting 
requirements); Form S–3, General Instruction I.A.2. 
(Form S–3, which permits incorporation by 
reference, available to registrant that, among other 
things, is required to file Exchange Act reports). 

173 As described above, the exemption applies to 
an insurance company that issues a variable 
annuity contract or variable life insurance policy, 

Continued 

not develop.163 This includes, except to 
the extent prohibited by the law of any 
state, including the District of Columbia, 
Puerto Rico, the Virgin Islands, and any 
other possession of the United States,164 
or by action of the insurance 
commissioner, bank commissioner, or 
any agency or officer performing like 
functions of any state, requiring written 
notice to, and acceptance by, the issuer 
prior to any assignment or other transfer 
of the securities and reserving the right 
to refuse assignments or other transfers 
at any time on a non-discriminatory 
basis. This condition is designed to 
ensure that the insurer takes reasonable 
steps to ensure the absence of trading 
interest in the securities. 

We are adopting the first condition, 
relating to the absence of listing, 
trading, and quoting on any exchange or 
similar system, network, or publication 
for trading or quoting, as proposed. We 
are not adopting the suggestion of a 
commenter that the Commission limit 
this condition to exchanges and other 
similar systems, networks, and 
publications for trading or quoting that 
are registered with, or regulated by, the 
Commission or a self-regulatory 
organization.165 The commenter argued 
that, absent this limitation, insurance 
companies would be placed in the 
position of enforcing the Commission’s 
requirements by identifying any 
exchanges and other similar systems, 
networks, and publications for trading 
or quoting that may arise from time to 
time and operate in violation of the 
Commission’s rules and regulations. We 
disagree that this limitation is 
appropriate. We have determined that 
the exemption provided by rule 12h–7 
is necessary or appropriate in the public 
interest and consistent with the 
protection of investors, in part, because 
of the absence of trading interest in the 
insurance contracts covered by the 
exemption. We do not believe that there 
would be an absence of trading interest 
where an insurance contract trades on 
an exchange or similar system, network, 
or publication for trading or quoting, 
whether regulated by the Commission or 
not. 

We are modifying the second 
condition, which requires the issuing 
insurance company to take steps 
reasonably designed to ensure that a 
trading market for the securities does 
not develop. As the condition was 
proposed, this would have included 
requiring written notice to, and 
acceptance by, the insurance company 

prior to any assignment or transfer of 
the securities and reserving the right to 
refuse assignments or other transfers of 
the securities at any time on a non- 
discriminatory basis.166 Under the 
adopted rule, these particular steps will 
continue to be required, except to the 
extent that they are prohibited by the 
law of any state or by action of the 
insurance commissioner, bank 
commissioner, or any agency or officer 
performing like functions of any state. 

This modification addresses the 
concern expressed by several 
commenters that the proposed condition 
could, in some circumstances, be 
inconsistent with applicable state 
law.167 The commenters stated that 
some states may not permit restrictions 
on transfers or assignments and, indeed, 
that some states specifically grant 
contract owners the right to transfer or 
assign their contracts. In proposing the 
condition relating to restrictions on 
assignment, it was not our intent to 
require restrictions that are inconsistent 
with applicable state law. Our 
modification to rule 12h–7 clarifies this 
and, accordingly, addresses the 
commenters’ concern. 

Three commenters requested that the 
second condition be removed in its 
entirety.168 These commenters stated 
that the second condition is 
unnecessary, because the first should 
give sufficient comfort that a trading 
market will not arise. The commenters 
also stated that this condition would be 
difficult to apply. One of the 
commenters stated that the condition is 
ambiguous, and that there is no clear 
definition of ‘‘trading market’’ in the 
federal securities laws.169 We continue 
to believe that the second condition is 
important because it will ensure that the 
issuer takes steps reasonably designed 
to preclude the development of a 
trading market. We do not believe that, 
as modified to address concerns about 
inconsistency with state law, the second 
condition will be unduly difficult to 
apply. 

Two commenters requested that rule 
12h–7 include a transition period for 
filing required reports under the 
Exchange Act for any insurance 
company previously relying on the rule 
that no longer meets its conditions.170 

We do not believe that it would be 
appropriate to include such a transition 
period because, if an insurer no longer 
meets the conditions, this generally 
would mean that either the securities 
are not regulated as insurance under 
state law or the securities are traded or 
may become traded. In such a case, the 
very basis on which we are granting the 
exemption would no longer exist. 
Therefore, we have determined not to 
include such a transition period in rule 
12h–7. If an issuer no longer meets the 
conditions of the rule, it will 
immediately become subject to the filing 
requirements of the Exchange Act. We 
would, in any event, expect situations 
where an insurance company ceases to 
meet the conditions of rule 12h–7 to be 
extremely rare. In such a case, at an 
insurer’s request, we would consider, 
based on the particular facts and 
circumstances, whether individual 
exemptive relief to provide for a 
transition period would be appropriate. 

Prospectus Disclosure 
We are adding a condition to 

proposed rule 12h–7 to require that, in 
order for an insurer to be entitled to the 
Exchange Act exemption provided by 
the rule with respect to securities, the 
prospectus for the securities must 
contain a statement indicating that the 
issuer is relying on the exemption 
provided by the rule.171 This addresses 
a commenter’s request that the 
Commission clarify that reliance on the 
exemption is optional because some 
insurers may conclude that the benefits 
that flow from the ability to incorporate 
by reference Exchange Act reports may 
outweigh any costs associated with 
filing those reports.172 The new 
condition will permit an insurance 
company that desires to remain subject 
to Exchange Act reporting requirements 
to do so by omitting the required 
statement from its prospectus. The new 
provision also has the advantage of 
providing notice to investors of an 
insurer’s reliance on the exemption. An 
insurer who does not include this 
statement will be subject to mandatory 
Exchange Act reporting.173 
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but not to the associated separate account. See 
supra note 146 and accompanying text. On or after 
the effective date of rule 12h–7, the prospectus for 
a variable insurance contract with respect to which 
the insurer does not file Exchange Act reports (and 
therefore is relying on rule 12h–7) will be required 
to include the statement that the insurer is relying 
on rule 12h–7. 

174 44 U.S.C. 3501 et seq. 
175 17 CFR 239.11. 
176 44 U.S.C. 3507(d); 5 CFR 1320.11. 
177 Some Securities Act offerings are registered on 

Form S–3 [17 CFR 239.13]. We do not believe that 
rule 151A will have any significant impact on the 
disclosure burden associated with Form S–3 
because we believe that very few, if any, insurance 
companies that issue indexed annuities will be 
eligible to register those contracts on Form S–3. In 
order to be eligible to file on Form S–3, an issuer 
must, among other things, have filed Exchange Act 
reports for a period of at least 12 calendar months. 
General Instruction I.A.3. of Form S–3. Very few 

insurance companies that issue indexed annuities 
are currently eligible to file Form S–3. Further, any 
insurance companies that issue indexed annuities 
and rely on the Exchange Act reporting exemption 
that we are adopting will not meet the eligibility 
requirements for Form S–3. We believe that very 
few, if any, issuers of indexed annuities will choose 
to be subject to the reporting requirements of the 
Exchange Act because of the costs that this would 
impose. In any event, the number of indexed 
annuity issuers that choose to be subject to the 
reporting requirements of the Exchange Act would 
be insignificant compared to the total number of 
Exchange Act reporting companies, which is 
approximately 12,100. The number of indexed 
annuity issuers in 2007 was 58. NAVA, supra note 
9, at 57. 

We also do not believe that the rules will have 
any significant impact on the disclosure burden 
associated with reporting under the Exchange Act 
on Forms 10 K, 10 Q, and 8 K. As a result of rule 
12h–7, insurance companies will not be required to 
file Exchange Act reports on these forms in 
connection with indexed annuities that are 
registered under the Securities Act, and, as noted 
in the prior paragraph, we believe that very few, if 
any, issuers of indexed annuities will choose to be 
subject to the reporting requirements of the 
Exchange Act because of the costs that this would 
impose. While rule 12h 7 will permit some 
insurance companies that are currently required to 
file Exchange Act reports as a result of issuing 
insurance contracts that are registered under the 
Securities Act, to cease filing those reports, the 
number of such companies is insignificant 
compared to the total number of Exchange Act 
reporting companies. Likewise, we do not believe 
that the prospectus statement required under rule 
12h–7 for insurers relying on that rule will have any 
significant impact on the disclosure burden 
associated with registration statements for 
insurance contracts that are securities (Forms S–1, 
S–3, N–3, N–4, and N–6). We do not believe that 
the currently approved collections of information 
for these forms will change based on the rule 
12h–7 prospectus statement. 

178 As noted above, some commenters expressed 
concern about what they believed to be a lack of 
a registration form that is well-suited to indexed 
annuities. See supra text accompanying notes 94 
and 95. 

179 Some Securities Act offerings are registered on 
Form S–3, but we believe that very few, if any, 
insurance companies that issue indexed annuities 

3. Effective Date 
The effective date of rule 12h–7 is 

May 1, 2009. 

IV. Paperwork Reduction Act 

A. Background 
Rule 151A contains no new 

‘‘collection of information’’ 
requirements within the meaning of the 
Paperwork Reduction Act of 1995 
(‘‘PRA’’).174 However, we believe that 
rule 151A will result in an increase in 
the disclosure burden associated with 
existing Form S–1 as a result of 
additional filings that will be made on 
Form S–1.175 Form S–1 contains 
‘‘collection of information’’ 
requirements within the meaning of the 
PRA. Although we are not amending 
Form S–1, we have submitted the Form 
S–1 ‘‘collection of information’’ (‘‘Form 
S–1 Registration Statement’’ (OMB 
Control No. 3235–0065)), which we 
estimate will increase as a result of rule 
151A, to the Office of Management and 
Budget (‘‘OMB’’) for review and 
approval in accordance with the 
PRA.176 We published notice soliciting 
comment on the increase in the 
collection of information requirements 
in the release proposing rule 151A and 
submitted the proposed collection of 
information to OMB for review and 
approval in accordance with 44 U.S.C. 
3507(d) and 5 CFR 1320.11. 

We adopted Form S–1 pursuant to the 
Securities Act. This form sets forth the 
disclosure requirements for registration 
statements that are prepared by eligible 
issuers to provide investors with the 
information they need to make informed 
investment decisions in registered 
offerings. We anticipate that, absent 
amendments to our disclosure 
requirements to specifically address 
indexed annuities, indexed annuities 
that register under the Securities Act 
would generally register on Form 
S–1.177 As a result, we have assumed, 

for purposes of our PRA analysis, that 
this would be the case. We note, 
however, that we are providing a two- 
year transition period for rule 151A and, 
during this period, we intend to 
consider how to tailor disclosure 
requirements for indexed annuities.178 

The hours and costs associated with 
preparing disclosure, filing forms, and 
retaining records constitute reporting 
and cost burdens imposed by the 
collection of information. An agency 
may not conduct or sponsor, and a 
person is not required to respond to, a 
collection of information unless it 
displays a currently valid OMB control 
number. 

The information collection 
requirements related to registration 
statements on Form S–1 are mandatory. 
There is no mandatory retention period 
for the information disclosed, and the 
information disclosed will be made 
publicly available on the EDGAR filing 
system. 

B. Summary of Information Collection 
Because rule 151A will affect the 

number of filings on Form S–1 but not 
the disclosure required by this form, we 
do not believe that the rules will impose 
any new recordkeeping or information 
collection requirements. However, we 
expect that some insurance companies 
will register indexed annuities in the 
future that they would not previously 
have registered. We believe this will 
result in an increase in the number of 
annual responses expected with respect 
to Form S–1 and in the disclosure 
burden associated with Form S–1. At 
the same time, we expect that, on a per 
response basis, rule 151A will decrease 
the existing disclosure burden for Form 
S–1. This is because the disclosure 
burden for each indexed annuity on 
Form S–1 is likely to be lower than the 
existing burden per respondent on Form 
S–1. The decreased burden per response 
on Form S–1 will partially offset the 
increased burden resulting from the 
increase in the annual number of 
responses on Form S–1. We believe that, 
in the aggregate, the disclosure burden 
for Form S–1 will increase as a result of 
the adoption of rule 151A. 

C. Paperwork Reduction Act Burden 
Estimates 

For purposes of the PRA, we estimate 
that the rule will result in an annual 
increase in the paperwork burden for 
companies to comply with the Form 
S–1 collection of information 
requirements of approximately 60,000 
hours of in-house company personnel 
time and approximately $72,000,000 for 
the services of outside professionals. 
These estimates represent the combined 
effect of an expected increase in the 
number of annual responses on Form S– 
1 and a decrease in the expected burden 
per response. These estimates include 
the time and the cost of preparing and 
reviewing disclosure, filing documents, 
and retaining records. Our 
methodologies for deriving the above 
estimates are discussed below. 

We are adopting a new definition of 
‘‘annuity contract’’ that, on a 
prospective basis, defines a class of 
indexed annuities that are not ‘‘annuity 
contracts’’ or ‘‘optional annuity 
contracts’’ for purposes of Section 
3(a)(8) of the Securities Act, which 
provides an exemption under the 
Securities Act for certain insurance 
contracts. These indexed annuities will, 
on a prospective basis, be required to 
register under the Securities Act on 
Form S–1.179 
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will be eligible to register those contracts on Form 
S–3. See supra note 177. 

180 Rule 151A(a)(1). 
181 Proposed Rule 151A(b)(2)(iii). 
182 Rule 151A(b)(1). 

183 See NAVA, supra note 9, at 57. 
184 Annuity contracts are typically offered to 

purchasers on a continuous basis, and as a result, 
an insurer offering an annuity contract that is 
registered under the Securities Act generally will be 
required to update the registration statement once 
a year. See Section 10(a)(3) of the Securities Act [15 
U.S.C. 77j(a)(3)] (when prospectus used more than 
9 months after effective date of registration 
statement, information therein generally required to 
be not more than 16 months old). 

185 These estimates have been revised by other 
rules that the Commission has adopted, and OMB 

approval is pending. See Supporting Statement to 
the Office of Management and Budget under the 
PRA for Securities Act Release No. 8876, available 
at: http://www.reginfo.gov/public/do/ 
DownloadDocument?
documentID=90204&version=0 (‘‘33–8876 
Supporting Statement’’). 

186 The 322 indexed annuities offered in 2007 
were issued by 58 insurance companies. See NAVA, 
supra note 9, at 57. 

187 See supra note 184. 
188 See 33–8876 Supporting Statement, supra note 

185. 
189 See Securities Act Release No. 8878 (Dec. 19, 

2007) [72 FR 73534, 73547 (Dec. 27, 2007)]. 

We received numerous comment 
letters on the proposal, and we have 
revised proposed rule 151A in response 
to the comments. However, we do not 
believe that any of the modifications 
affect the estimated reporting and cost 
burdens discussed in this PRA analysis. 
These modifications include: 

Æ Revising the proposed definition so 
that the rule will apply to a contract that 
specifies that amounts payable by the 
issuer under the contract are calculated 
at or after the end of one or more 
specified crediting periods, in whole or 
in part, by reference to the performance 
during the crediting period or periods of 
a security, including a group or index of 
securities; 180 

Æ Eliminating the provision in 
proposed rule 151A that the issuer’s 
determination as to whether amounts 
payable under the contract are more 
likely than not to exceed the amounts 
guaranteed under the contract be made 
not more than three years prior to the 
date on which the particular contract is 
issued; 181 and 

Æ Adopting a requirement that 
amounts payable by the issuer and 
amounts guaranteed are to be 
determined by taking into account all 
charges under the contract, including, 
without limitation, charges that are 
imposed at the time that payments are 
made by the issuer.182 

We do not believe that any of these 
changes will affect the annual increase 
in the number of responses on Form S– 
1 or the hours per response required. As 
we state below, we assume that all 
indexed annuities that are offered on or 
after January 12, 2011, will be 
registered, and that each of the 400 
registered indexed annuities will be the 
subject of one response per year on 
Form S–1. We do not expect the changes 
in the rule, as adopted, to affect our 
estimates of the increase in the number 
of annual responses required on Form 
S–1. The first change, revising the scope 
of the rule, addresses commenters’ 
concerns that the rule was overly broad 
and would reach annuities that were not 
indexed annuities, such as traditional 
fixed annuities and discretionary excess 
interest contracts. While the revision 
clarifies the intended scope of the rule 
to address these concerns, our PRA 
estimates with respect to the proposed 
rule were based on the intended scope 
of the proposed rule, which did not 
extend to these other types of annuities. 
As a result, this change has no effect on 

our estimates of the number of 
responses required on Form S–1. Our 
PRA estimates assume that all indexed 
annuities that are offered will be 
registered, and we do not believe that 
this assumption is affected by the 
elimination of the requirement that an 
insurer’s determination under rule 151A 
be made not more than three years prior 
to the date on which a particular 
contract is issued or the change to the 
manner of taking charges into account 
under the rule. In addition, the changes 
in the rule will not affect the 
information required to be disclosed by 
Form S–1, or the time required to 
prepare and file the form. 

Increase in Number of Annual 
Responses 

For purposes of the PRA, we estimate 
that there will be an annual increase of 
400 responses on Form S–1 as a result 
of the rule. In 2007, there were 322 
indexed annuity contracts offered.183 
For purposes of the PRA analysis, we 
assume that 400 indexed annuities will 
be offered each year. This allows for 
some escalation in the number of 
contracts offered in the future over the 
number offered in 2007. Our Office of 
Economic Analysis has considered the 
effect of the rule on indexed annuity 
contracts with typical terms and has 
determined that these contracts would 
not meet the definition of ‘‘annuity 
contract’’ or ‘‘optional annuity contract’’ 
if they were to be issued after the 
effective date of the rule. Therefore, we 
assume that all indexed annuities that 
are offered will be registered, and that 
each of the 400 registered indexed 
annuities will be the subject of one 
response per year on Form S–1,184 
resulting in the estimated annual 
increase of 400 responses on Form S–1. 

Decrease in Expected Hours per 
Response 

For purposes of the PRA, we estimate 
that there will be a decrease of 120 
hours per response on Form S–1 as a 
result of the rule. Current OMB 
approved estimates and recent 
Commission rulemaking estimate the 
hours per response on Form S–1 as 
950.185 The current hour estimate 

represents the burden for all issuers, 
both large and small. We believe that 
registration statements on Form S–1 for 
indexed annuities will result in a 
significantly lower number of hours per 
response, which, based on our 
experience with other similar contracts, 
we estimate as 600 hours per indexed 
annuity response on Form S–1. We 
attribute this lower estimate to two 
factors. First, the estimated 400 indexed 
annuity registration statements will 
likely be filed by far fewer than 400 
different insurance companies,186 and a 
significant part of the information in 
each of the multiple registration 
statements filed by a single insurance 
company will be the same, resulting in 
economies of scale with respect to the 
multiple filings. Second, many of the 
400 responses on Form S–1 each year 
will be annual updates to registration 
statements for existing contracts, rather 
than new registration statements, 
resulting in a significantly lower hour 
burden than a new registration 
statement.187 Combining our estimate of 
600 hours per indexed annuity response 
on Form S–1 (for an estimated 400 
responses) with the existing estimate of 
950 hours per response on Form S–1 
(for an estimated 768 responses),188 our 
new estimate is 830 hours per response 
(((400 × 600) + (768 × 950))/1168). 

Net Increase in Burden 
To calculate the total effect of the 

rules on the overall compliance burden 
for all issuers, large and small, we 
added the burden associated with the 
400 additional Forms S–1 that we 
estimate will be filed annually in the 
future and subtracted the burden 
associated with our reduced estimate of 
830 hours for each of the current 
estimated 768 responses. We used 
current OMB approved estimates in our 
calculation of the hours and cost burden 
associated with preparing, reviewing, 
and filing Form S–1. 

Consistent with current OMB 
approved estimates and recent 
Commission rulemaking,189 we estimate 
that 25% of the burden of preparation 
of Form S–1 is carried by the company 
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190 Id. at note 110 and accompanying text. 
191 See, e.g., Allianz Letter, supra note 54; Second 

Aviva Letter, supra note 54; Letter of National 
Association for Fixed Annuities (Nov. 17, 2008) 
(‘‘Second NAFA Letter’’); Transamerica Letter, 
supra note 54. 

192 Allianz Letter, supra note 54. 
193 Second Aviva Letter, supra note 54. 
194 Second NAFA Letter, supra note 191. 
195 This estimate is for carriers ‘‘without variable 

authority.’’ The commenter does not explain the 
meaning of the phrase ‘‘without variable authority.’’ 

196 NAVA, supra note 9, at 57 (58 companies 
issued indexed anuities in 2007). 

197 Transamerica Letter, supra note 54. 
198 See, e.g., Securities Act Release No. 8909 (Apr. 

10, 2008) [73 FR 20512, 20515 (Apr. 15, 2008)] 
(‘‘Revisions to Form S–11 Release’’). 

internally and that 75% of the burden 
is carried by outside professionals 
retained by the issuer at an average cost 
of $400 per hour.190 The portion of the 
burden carried by outside professionals 
is reflected as a cost, while the burden 
carried by the company internally is 
reflected in hours. 

The tables below illustrate our 
estimates concerning the incremental 
annual compliance burden in the 

collection of information in hours and 
cost for Form S–1. 

INCREMENTAL PRA BURDEN DUE TO 
INCREASED FILINGS 

Estimated 
increase in 

annual 
responses 

Hours/ 
response 

Incremental 
burden 
(hours) 

400 830 332,000 

INCREMENTAL DECREASE IN PRA BUR-
DEN DUE TO DECREASE IN HOURS 
PER RESPONSE 

Estimated 
decrease in 

hours/re-
sponse 

Current 
estimated 
number of 

annual filings 

Incremental 
decrease in 

burden 
(hours) 

(120) 768 (92,200) 

SUMMARY OF CHANGE IN INCREMENTAL COMPLIANCE BURDEN 

Incremental burden 
(hours) 

25% Issuer 
(hours) 

75% Professional 
(hours) 

$400/hr. profes-
sional cost 

240,000 ...................................................................................................................... 60,000 180,000 $72,000,000 

D. Response to Comments on 
Commission’s Paperwork Reduction Act 
Analysis 

A few commenters commented on the 
Commission’s Paperwork Reduction Act 
analysis in the Proposing Release.191 
One commenter stated that external 
costs of registering indexed annuities on 
Form S–1 will vary considerably 
depending on whether the insurer has 
previously prepared a Form S–1.192 The 
commenter stated that, for insurers that 
have not previously prepared a Form S– 
1 registration statement, external legal 
costs could be as high as $250,000– 
$500,000 for each registration statement. 
The same commenter estimated external 
legal costs for an issuer that has 
previously filed a Form S–1 at $50,000– 
$100,000. Another commenter estimated 
external legal costs for preparation and 
filing of a Form S–1 registration 
statement with the SEC at $350,000 for 
the first few years, which, the 
commenter stated, would decrease over 
time as the insurer gained more 
expertise.193 However, these 
commenters did not specify the sources 
of these cost estimates or how they were 
made. 

As stated above, we estimate the 
average burden per indexed annuity 
response on Form S–1 to be 600 hours. 
We further estimate that 75% of that 
burden will be carried by outside 
professionals retained by the issuer at 
an average cost of $400 per hour. 
Accordingly, we estimate the cost for 
outside professionals for each indexed 
annuity registration statement on Form 
S–1 to be on average $180,000 ((600 × 

.75) × $400). We do not believe that it 
is necessary to change our estimate of 
outside professional costs based on the 
commenters’ estimated costs. The 
$250,000–$500,000 range cited by the 
commenters is for an issuer that has not 
previously filed a Form S–1, with 
commenters acknowledging that the 
costs to an experienced filer would be 
lower (as low as $50,000–$100,000). Our 
$180,000 estimate reflects outside 
professional costs incurred not only by 
first-time Form S–1 filers, but also the 
costs of preparing Form S–1 for 
contracts offered by experienced Form 
S–1 filers, as well as annual updates to 
existing Form S–1 registration 
statements, which we expect to be 
significantly lower than costs incurred 
by first-time filers. 

One commenter cites a cost of 
$255,000 for the insurer to prepare a 
registration statement.194 It is not clear 
whether this cost represents only 
external costs or total costs. The 
commenter also estimates the cost of 
preparing a registration statement for 
certain types of carriers at $62,500 195 
and further indicates that there are 27 
such carriers issuing indexed annuities, 
which is approximately half the number 
of insurers currently issuing indexed 
annuities.196 Because the commenter 
does not provide information as to the 
basis for the $255,000 figure, and 
because the $62,500 figure is 
substantially below the Commission’s 
estimate of $180,000, we are not 
revising our estimate of the burden of 
registering an indexed annuity on Form 
S–1 to reflect these estimates. 

Another commenter stated that the 
Commission’s estimate of outside 
professional costs of $400 per hour does 
not reflect market rates for securities 
counsel.197 However, the commenter 
did not cite a different rate and did not 
explain the basis for its disagreement 
with the $400 per hour rate cited by the 
Commission. Our estimate of $400 per 
hour for outside professionals retained 
by the issuer is consistent with recent 
rulemakings and is based on discussions 
between our staff and several law 
firms.198 Accordingly, we are not 
changing our estimate of the cost per 
hour of outside professional costs. The 
commenter further stated that the 
estimates of time involved are low for 
persons unfamiliar with the process of 
registration of securities under the 
federal securities laws and the 
anticipated need for interaction with 
Commission staff. However, as 
discussed, our estimate of time required 
to prepare a registration statement 
reflects time needed not only by first- 
time Form S–1 filers, but also the time 
involved in preparing Form S–1 for 
contracts offered by experienced Form 
S–1 filers, as well as annual updates to 
the existing Form S–1 registration 
statement, which we expect to be 
significantly less than time needed by 
first-time filers. We are not revising our 
estimate of time involved in preparing 
registration statements on Form S–1. 

V. Cost-Benefit Analysis 
The Commission is sensitive to the 

costs and benefits imposed by its rules. 
Rule 151A is intended to clarify the 
status under the federal securities laws 
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199 See, e.g., Advantage Group Letter, supra note 
54; Cornell Letter, supra note 7; FINRA Letter, 
supra note 7; ICI Letter, supra note 7; Letter of State 
of Washington Department of Financial Institutions 
Securities division (Nov. 17, 2008) (‘‘Washington 
State Letter’’). 

200 FINRA Letter, supra note 7. 
201 Washington State Letter, supra note 199. 202 See supra note 119. 

of indexed annuities, under which 
payments to the purchaser are 
dependent on the performance of a 
securities index. Section 3(a)(8) of the 
Securities Act provides an exemption 
for certain insurance contracts. The rule 
prospectively defines certain indexed 
annuities as not being ‘‘annuity 
contracts’’ or ‘‘optional annuity 
contracts’’ under this insurance 
exemption if the amounts payable by 
the insurer under the contract are more 
likely than not to exceed the amounts 
guaranteed under the contract. With 
respect to these annuities, investors are 
entitled to all the protections of the 
federal securities laws, including full 
and fair disclosure and sales practice 
protections. We are also adopting new 
rule 12h–7 under the Exchange Act, 
which exempts certain insurance 
companies from Exchange Act reporting 
with respect to indexed annuities and 
certain other securities that are 
registered under the Securities Act and 
regulated as insurance under state law. 

In the Proposing Release, we 
identified certain costs and benefits and 
requested comment on our cost-benefit 
analysis, including identification of any 
costs and benefits not discussed. We 
also requested that commenters provide 
empirical data and factual support for 
their views. 

Discussed below is our analysis of the 
costs and benefits of rules 151A and 
12h–7, as well as the issues raised by 
commenters. As noted above, we are 
sensitive to the costs imposed by our 
rules and we have estimated the costs 
associated with adoption of rule 151A. 
We emphasize, however, that the 
burdens of complying with the federal 
securities laws apply to all market 
participants who issue or sell securities 
under the federal securities laws. Rule 
151A, by defining those indexed 
annuities that are not entitled to the 
Section 3(a)(8) exemption, does not 
impose any greater or different burdens 
than those imposed on other similarly 
situated market participants. Rather, the 
effect of rule 151A is that issuers and 
sellers of indexed annuities that are not 
entitled to the Section 3(a)(8) exemption 
are treated in the same manner under 
the federal securities laws as issuers and 
sellers of other registered securities, and 
that investors purchasing these 
instruments receive the same disclosure, 
antifraud, and sales practice protections 
that apply when they are offered and 
sold other securities that pose similar 
investment risks. 

A. Benefits 
We anticipate that the rules will 

benefit investors and covered 
institutions by: (i) Creating greater 

regulatory certainty with regard to the 
status of indexed annuities under the 
federal securities laws; (ii) enhancing 
disclosure of information needed to 
make informed investment decisions 
about indexed annuities; (iii) applying 
sales practice protections to those 
indexed annuities that are outside the 
insurance exemption; (iv) enhancing 
competition; and (v) relieving from 
Exchange Act reporting obligations 
insurers that issue certain securities that 
are regulated as insurance under state 
law. 

Regulatory Certainty 
Rule 151A will provide the benefit of 

increased regulatory certainty to 
insurance companies that issue indexed 
annuities and the distributors who sell 
them, as well as to purchasers of 
indexed annuities. The status of 
indexed annuities under the federal 
securities laws has been uncertain since 
their introduction in the mid-1990s. 
Under existing precedents, the status of 
each indexed annuity is determined 
based on a facts and circumstances 
analysis of factors that have been 
articulated by the U.S. Supreme Court. 
Rule 151A will bring greater certainty 
into this area by defining a class of 
indexed annuities that are outside the 
scope of the insurance exemption and 
by providing that an insurer’s 
determination, in accordance with the 
rule, will be conclusive. 

Indexed annuities possess both 
insurance and securities features, and 
fall somewhere between traditional 
fixed annuities, which are clearly 
insurance falling within Section 3(a)(8), 
and variable annuities, which are 
clearly securities. We have carefully 
considered where to draw the line, and 
we believe that the line that we have 
drawn is rational and reasonably related 
to fundamental concepts of risk and 
insurance. 

Some commenters agreed that the 
proposal would provide greater 
regulatory certainty.199 One commenter 
stated that current uncertainty regarding 
the status of indexed annuities has 
impeded the ability of regulators to 
protect indexed annuity consumers,200 
and another stated that it is apparent 
that clarification is needed and will set 
a clear national standard of regulatory 
oversight for indexed annuities.201 
Some commenters, however, expressed 

concern that the principles-based 
approach provides insufficient guidance 
regarding implementation and the 
methodologies and assumptions that are 
appropriate and could result in 
inconsistent determinations by different 
insurance companies and present 
enforcement and litigation risk.202 
While we believe that further guidance 
may be helpful in response to specific 
questions from affected insurance 
companies, commenters generally did 
not articulate with specificity the areas 
where they believe that further guidance 
is required. As a result, in order to 
provide guidance in the manner that 
would be most helpful, we encourage 
insurance companies, sellers of indexed 
annuities, and other affected parties to 
submit specific requests for guidance, 
which we will consider during the two- 
year period between adoption of rule 
151A and its effectiveness. 

Disclosure 
Rule 151A extends the benefits of full 

and fair disclosure under the federal 
securities laws to investors in indexed 
annuities that, under the rule, fall 
outside the insurance exemption. 
Without such disclosure, investors face 
significant obstacles in making informed 
investment decisions with regard to 
purchasing indexed annuities that 
expose them to investment risk. Indexed 
annuities are similar in many ways to 
mutual funds, variable annuities, and 
other securities. Investors in indexed 
annuities are confronted with many of 
the same risks and benefits that other 
securities investors are confronted with 
when making investment decisions. 
Extending the federal securities 
disclosure regime to indexed annuities 
under which amounts payable by the 
insurer are more likely than not to 
exceed the amounts guaranteed should 
help to provide investors with the 
information they need. 

Disclosures required for registered 
indexed annuities include information 
about costs (such as surrender charges); 
the method of computing indexed 
return (e.g., applicable index, method 
for determining change in index, caps, 
participation rates, spreads); minimum 
guarantees, as well as guarantees, or 
lack thereof, with respect to the method 
for computing indexed return; and 
benefits (lump sum, as well as annuity 
and death benefits). We think there are 
significant benefits to the disclosures 
provided under the federal securities 
laws. This information will be public 
and accessible to all investors, 
intermediaries, third party information 
providers, and others through the 
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203 See, e.g., Section 12(a)(2) of the Securities Act 
[15 U.S.C. 77l(a)(2)] (imposing liability for 
materially false or misleading statements in a 
prospectus or oral communication, subject to a 
reasonable care defense). See also Section 10(b) of 
the Exchange Act [15 U.S.C. 78j(b)]; rule 10–5 under 
the Exchange Act [17 CFR 240.10b–;5]; Section 17 
of the Securities Act [15 U.S.C. 77q] (general 
antifraud provisions). 

204 See, e.g., Alabama Letter, supra note 72; 
Cornell Letter, supra note 7; FPA Letter, supra note 
72; Hartford Letter, supra note 55. 

205 FPA Letter, supra note 72. 

206 Hartford Letter, supra note 55. 
207 See supra note 94 and accompanying text. 
208 See Form N–4 [17 CFR 239.17b and 274.11c] 

(registration form for variable annuities); Form N– 
6 [17 CFR 239.17c and 274.11d] (registration form 
for variable life insurance). 

209 See supra note 81 and accompanying text. 

210 See, e.g., FINRA, Fund Analyzer, available at: 
http://www.finra.org/fundanalyzer (‘‘FINRA Fund 
Analyzer’’). 

211 Cf. NASD Rule 2821 (rule designed to enhance 
broker-dealers’ compliance and supervisory systems 
and provide more comprehensive and targeted 

Commission’s Electronic Data 
Gathering, Analysis and Retrieval 
(‘‘EDGAR’’) system. Public availability 
of this information will be helpful to 
investors in making informed decisions 
about purchasing indexed annuities. 
The information will enhance investors’ 
ability to compare various indexed 
annuities and also to compare indexed 
annuities with mutual funds, variable 
annuities, and other securities and 
financial products. The potential 
liability for materially false and 
misleading statements and omissions 
under the federal securities laws will 
provide additional encouragement for 
accurate and complete disclosures by 
insurers that issue indexed annuities 
and by the broker-dealers who sell 
them.203 

In addition, we believe that potential 
purchasers of indexed annuities that an 
insurer determines do not fall outside 
the insurance exemption under the rule 
may benefit from enhanced information 
that will help a purchaser to evaluate 
the value of the contract and, 
specifically, the index-based return. 
Specifically, an indexed annuity that is 
not registered under the Securities Act 
after the effective date of rule 151A 
would reflect the insurer’s 
determination that investors in the 
annuity will not receive more than the 
amounts guaranteed under the contract 
at least half the time. 

A number of commenters 
acknowledged the need for improved 
disclosures and agreed that indexed 
annuity purchasers will benefit from 
disclosures required under the federal 
securities laws.204 These commenters 
noted that indexed annuities are 
complicated products that can confuse 
experienced investment professionals 
and consumers, and strongly supported 
rule 151A as improving critical 
disclosures about these products. One 
commenter expressed strong support for 
enhanced disclosures regarding critical 
costs of indexed annuities, such as 
surrender charges, and the method of 
computing indexed returns, as well as 
guaranteed interest rates.205 Another 
commenter noted that the Commission 
could greatly improve consumer 
protection by subjecting indexed 

annuities that are not ‘‘annuity 
contracts’’ under rule 151A to the 
‘‘thorough, standardized, accessible, and 
transparent disclosure requirements and 
antifraud rules of the federal securities 
laws.’’ 206 

However, some commenters argued 
that the proposed rule would not result 
in enhanced disclosure, in particular 
because the Commission’s disclosure 
scheme is not tailored to indexed 
annuities and Form S–1 is not well- 
suited to indexed annuities.207 We 
acknowledge that, as a result of indexed 
annuity issuers having historically 
offered and sold their contracts without 
complying with the federal securities 
laws, the Commission has not created 
specific disclosure requirements 
tailored to these products. This fact, 
though, is not relevant in determining 
whether indexed annuities are subject to 
the federal securities laws. The 
Commission has a long history of 
creating appropriate disclosure 
requirements for different types of 
securities, including securities issued by 
insurance companies, such as variable 
annuities and variable life insurance.208 
We note that we are providing a two- 
year transition period for rule 151A, 
and, during this period, we intend to 
consider how to tailor disclosure 
requirements for indexed annuities. We 
encourage indexed annuity issuers to 
work with the Commission during that 
period to address their concerns. 

Some commenters also cited recent 
efforts by state insurance regulators to 
address disclosure concerns with 
respect to indexed annuities as evidence 
that federal securities regulation is 
unnecessary.209 However, as we state 
above, we disagree. We do not believe 
that the states’ regulatory efforts, no 
matter how strong, can substitute for our 
obligation to identify securities covered 
by the federal securities laws and the 
protections Congress intended to apply. 
State insurance laws, enforced by 
multiple regulators whose primary 
charge is the solvency of the issuing 
insurance company, cannot serve as an 
adequate substitute for uniform, 
enforceable investor protections 
provided by the federal securities laws. 

We have carefully considered the 
concerns raised by commenters, and we 
continue to believe that rule 151A will 
greatly enhance disclosures regarding 
indexed annuities. In addition to the 
specific benefits described above, we 

anticipate that these enhanced 
disclosures will also benefit the overall 
financial markets and their participants. 

We anticipate that the disclosure of 
terms of indexed annuities will be 
broadly beneficial to investors, 
enhancing the efficiency of the market 
for indexed annuities through increased 
competition. Disclosure will make 
information on indexed annuity 
contracts, including terms, publicly 
available. Public availability of terms 
will better enable investors to compare 
indexed annuities and may focus 
attention on the price competitiveness 
of these products. It will also improve 
the ability of third parties to price 
contracts, giving purchasers a better 
understanding of the fees implicit in the 
products. We anticipate that third-party 
information providers may provide 
services to price or compare terms of 
different indexed annuities. 
Analogously, we note that public 
disclosure of mutual fund information 
has enabled third-party information 
aggregators to facilitate comparison of 
fees.210 We believe that increasing the 
level of price transparency and the 
resulting competition through enhanced 
disclosure regarding indexed annuities 
would be beneficial to investors. It 
could also expand the size of the 
market, as investors may have increased 
confidence that indexed annuities are 
competitively priced. 

Sales Practice Protections 
Investors will also benefit because, 

under the federal securities laws, 
persons effecting transactions in 
indexed annuities that fall outside the 
insurance exemption under rule 151A 
will be required to be registered broker- 
dealers or become associated persons of 
a broker-dealer through a networking 
arrangement. Thus, the broker-dealer 
sales practice protections will apply to 
transactions in registered indexed 
annuities. As a result, investors who 
purchase these indexed annuities after 
the effective date of rule 151A will 
receive the benefits associated with a 
registered representative’s obligation to 
make only recommendations that are 
suitable. The registered representatives 
who sell registered indexed annuities 
will be subject to supervision by the 
broker-dealer with which they are 
associated. Both the selling broker- 
dealer and its registered representatives 
will be subject to the oversight of 
FINRA.211 The registered broker-dealers 
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protection to investors regarding deferred variable 
annuities). See Order Approving FINRA’s NASD 
Rule 2821 Regarding Members’ Responsibilities for 
Deferred Variable Annuities (Approval Order), 
Securities Exchange Act Release No. 56375 (Sept. 
7, 2007), 72 FR 52403 (Sept. 13, 2007) (SR–NASD– 
2004–183); Corrective Order, Securities Exchange 
Act Release No. 56375A (Sept. 14, 2007), 72 FR 
53612 (September 19, 2007) (SR–NASD–2004–183) 
(correcting the rule’s effective date). 

212 See, e.g., Alabama Letter, supra note 72; 
Cornell Letter, supra note 7; FPA Letter, supra note 
72; FINRA Letter, supra note 7; Hartford Letter, 
supra note 55; Wyoming Letter, supra note 72. 

213 Alabama Letter, supra note 72; Wyoming 
Letter, supra note 72. 

214 See supra note 81 and accompanying text. 
215 NAIC Suitability in Annuity Transactions 

Model Regulation (Model 275–1) (2003). National 
Association of Insurance Commissioners, Draft 
Model Summaries, available at: http:// 
www.naic.org/committees_models.htm. See, e.g., 
Letter A, supra note 76; American Bankers Letter, 
supra note 74; CAI 151A Letter, supra note 54; 
NAFA Letter, supra note 54; NAIC Officer Letter, 
supra note 54; NAIFA Letter, supra note 54. 

216 See, e.g., American Equity Letter, supra note 
54; Aviva Letter, supra note 54; Coalition Letter, 
supra note 54; Iowa Letter, supra note 74; Maryland 
Letter, supra note 54; NAIC Officer Letter, supra 
note 54; NAFA Letter, supra note 54. 

217 See, e.g., NAIC Officer Letter, supra note 54. 
218 Indeed, at least one state regulator 

acknowledged the developmental nature of state 
efforts and the lack of uniformity in those efforts. 
See Voss Letter, supra note 13. 

219 See, e.g., FINRA Fund Analyzer, supra note 
210. 

220 See, e.g., Advantage Group Letter, supra note 
54; Allianz Letter, supra note 54; American Equity 
Letter, supra note 54; American National Letter, 
supra note 54; Aviva Letter, supra note 54; 
Coalition Letter, supra note 54; FBL Letter, supra 
note 73; National Western Letter, supra note 54; Old 
Mutual Letter, supra note 54; Southwest Letter, 
supra note 136. 

We note that a number of commenters supporting 
the proposal are industry participants, such as 
insurers, see, e.g., Hartford letter, supra note 55, 
and industry groups, see, e.g., ICI letter, supra note 
7. 

221 See, e.g., Allianz Letter, supra note 54; Aviva 
Letter, supra note 54; Coalition Letter, supra note 
54. 

will also be required to comply with 
specific books and records, supervisory, 
and other compliance requirements 
under the federal securities laws, as 
well as be subject to the Commission’s 
general inspections and, where 
warranted, enforcement powers. 

A number of commenters agreed that 
indexed annuity purchasers will benefit 
from the sales practice protections 
accorded by the federal securities 
laws.212 These commenters indicated 
that sales practice protections accorded 
by the federal securities laws are the 
most effective means of preventing 
abusive sales practices. Some 
commenters specifically stated that the 
protections of the federal securities laws 
are needed for the protection of seniors 
in the indexed annuity marketplace.213 

As stated above, however, a number 
of commenters argued that, because of 
efforts by state insurance regulators to 
address sales practice concerns with 
respect to indexed annuities, federal 
securities regulation is unnecessary and 
could result in duplicative or 
overlapping regulation.214 Commenters 
cited, in particular, the adoption by the 
majority of states of the NAIC Suitability 
in Annuity Transactions Model 
Regulation.215 Commenters also cited 
the existence of state market conduct 
examinations, the use of state 
enforcement and investigative authority, 
licensing and education requirements 
applicable to insurance agents who sell 
indexed annuities, and a number of 
recent and ongoing efforts by state 
insurance regulators.216 Commenters 
also noted recent efforts by state 
regulators addressed to annuities 

generally, such as the creation of NAIC 
working groups to review and consider 
possible improvements to the NAIC 
Suitability in Annuity Transactions 
Model Regulation.217 

However, for the same reasons that we 
do not believe recent state disclosure 
efforts can substitute for federally 
required disclosures, we do not believe 
that the state’s efforts to address sales 
practice concerns, no matter how strong, 
can substitute for our responsibility to 
identify securities covered by the 
statutes and the protections Congress 
intended to apply. State insurance laws, 
enforced by multiple regulators whose 
primary charge is the solvency of the 
issuing insurance company, cannot 
serve as an adequate substitute for 
uniform, enforceable investor 
protections provided by the federal 
securities laws.218 Where the purchaser 
of an indexed annuity assumes the 
investment risk of an instrument that 
fluctuates with the securities markets, 
and the contract therefore does not fall 
within the Section 3(a)(8) exemption, 
the application of state insurance 
regulation, no matter how effective, is 
not determinative as to whether the 
contract is subject to the federal 
securities laws. 

Enhanced Competition 
Rule 151A may result in enhanced 

competition among indexed annuities, 
as well as between indexed annuities 
and other competing financial products, 
such as mutual funds and variable 
annuities. Rule 151A will result in 
enhanced disclosure, and, as a result, 
more informed investment decisions by 
potential investors, which may enhance 
competition among indexed annuities 
and competing products. The greater 
clarity that results from rule 151A may 
enhance competition as well because 
insurers who may have been reluctant to 
issue indexed annuities while their 
status was uncertain may now decide to 
enter the market. Similarly, registered 
broker-dealers who currently may be 
unwilling to sell unregistered indexed 
annuities because of their uncertain 
regulatory status may become willing to 
sell indexed annuities that are 
registered, thereby increasing 
competition among distributors of 
indexed annuities. Further, we believe 
that the Exchange Act exemption may 
enhance competition among insurance 
products and between insurance 
products and other financial products 
because the exemption may encourage 

insurers to innovate and introduce a 
range of new insurance contracts that 
are securities, since the exemption will 
reduce the regulatory costs associated 
with doing so. Increased competition 
may benefit investors through 
improvements in the terms of insurance 
products and other financial products, 
such as reductions of direct or indirect 
fees. 

We anticipate that the disclosure of 
terms of indexed annuities will be 
broadly beneficial to investors, 
enhancing the efficiency of the market 
for indexed annuities through increased 
competition. Disclosure will make 
information on indexed annuity 
contracts, including terms, publicly 
available. Public availability of terms 
will better enable investors to compare 
indexed annuities and may focus 
attention on the price competitiveness 
of these products. It will also improve 
the ability of third parties to price 
contracts, giving purchasers a better 
understanding of the fees implicit in the 
products. We anticipate that third-party 
information providers may provide 
services to price or compare terms of 
different indexed annuities. 
Analogously, we note that public 
disclosure of mutual fund information 
has enabled third-party information 
aggregators to facilitate comparison of 
fees.219 We believe that increasing the 
level of price transparency and the 
resulting competition through enhanced 
disclosure regarding indexed annuities 
would be beneficial to investors. It 
could also expand the size of the 
market, as investors may have increased 
confidence that indexed annuities are 
competitively priced. 

A number of commenters argued that 
proposed rule 151A would hinder 
competition, citing a number of factors 
that they argued would result in 
indexed annuities becoming less 
available.220 Commenters indicated that 
they did not believe that broker-dealers 
would become more willing to sell 
indexed annuities.221 They stated that 
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222 See, e.g., Allianz Letter, supra note 54; Aviva 
Letter, supra note 54. 

223 Allianz Letter, supra note 54. 
224 See, e.g., Allianz Letter, supra note 54; 

American Equity Letter, supra note 54; Aviva 
Letter, supra note 54; Coalition Letter, supra note 
54. 

225 Second Old Mutual Letter, supra note 76; 
Southwest Letter, supra note 136. 

226 See, e.g., American Equity Letter, supra note 
54; Coalition Letter, supra note 54; Old Mutual 
Letter, supra note 54. 

227 See, e.g., Aviva Letter, supra note 54; National 
Western Letter, supra note 54; Old Mutual Letter, 
supra note 54. 

228 In addition, because we are adopting both 
rules 151A and 12h–7, insurers that currently are 
not Exchange Act reporting companies and that will 
be required to register indexed annuities under the 
Securities Act will be entitled to rely on the 
Exchange Act exemption and obtain the benefits of 
the exemption. We have not included potential cost 
savings to these companies in our computation 
because they are not currently Exchange Act 
reporting companies. 

229 These estimates are based on the requirement 
to file one Form 10–K each year and three Forms 
10–Q each year, and on our review of the actual 
number of Form 8–K filings by these insurers in 
calendar year 2007. 

230 This consists of $8,748,950 attributable to 
internal personnel costs, representing 49,994 
burden hours at $175 per hour, and $6,665,600 
attributable to the costs of outside professionals, 
representing 16,664 burden hours at $400 per hour. 
Our estimates of $175 per hour for internal time and 
$400 per hour for outside professionals are 
consistent with the estimates that we have used in 
recent rulemaking releases. 

Our total burden hour estimate for Forms 10–K, 
10–Q, and 8–K is 66,658 hours, which, consistent 
with current OMB estimates and recent 
Commission rulemaking, we have allocated 75% 
(49,994 hours) to the insurers internally and 25% 
(16,664 hours) to outside professional time. See 
Supporting Statement to the Office of Management 
and Budget under the PRA for Securities Act 
Release No. 8819, available at: http://www.reginfo.
gov/public/do/DownloadDocument?document
ID=42924&version=1. The total burden hour 
estimate was derived as follows. The burden 
attributable to Form 10–K is 52,704 hours, 
representing 24 Forms 10–K at 2,196 hours per 
Form 10–K. The burden attributable to Form 10–Q 
is 13,824 hours, representing 72 Forms 10–Q at 192 
hours per Form 10–Q. The burden attributable to 
Form 8–K is 130 hours, representing 26 Forms 8– 
K at 5 hours per Form 8–K. The burden hours per 

response for Form 10–K (2,196 hours), Form 10–Q 
(192 hours), and Form 8–K (5 hours) are consistent 
with current OMB estimates. 

231 Great-West Letter, supra note 138. 
232 The $642,275 cost was derived by dividing the 

total annual cost savings for all insurance 
companies that we believe will be entitled to the 
rule 12h–7 exemption ($15,414,600) by the number 
of such companies (24). See supra text 
accompanying notes 228 and 230. 

233 While some distributors may register as 
broker-dealers or cease distributing indexed 
annuities that will be required to be registered as 
a result of rule 151A, based on our experience with 
insurance companies that issue insurance products 
that are also securities, we believe that the vast 
majority will continue to distribute those indexed 
annuities via networking arrangements with 
registered broker-dealers, as discussed below. 

234 See, e.g., Cornell Letter, supra note 7; NASAA 
Letter, supra note 133. 

broker-dealers have limited ‘‘shelf 
space’’ for new products.222 One 
commenter stated that a broker-dealer 
would incur start-up costs in selling 
indexed annuities, such as becoming 
familiar with the products, performing 
due diligence, setting up supervisory 
systems, introducing appropriate 
technology, and becoming licensed to 
sell insurance, and these costs would 
deter a broker-dealer from selling 
indexed annuities.223 A number of 
commenters stated that many agents 
currently selling indexed annuities 
would stop selling them, rather than 
incur the costs of becoming licensed to 
sell securities and becoming associated 
with a broker-dealer.224 Two 
commenters stated that some agents 
would not be able to associate with a 
broker-dealer due to remote locations of 
the agents, so that rural areas would be 
underserved.225 Commenters further 
pointed to obstacles to distributors 
networking with registered broker- 
dealers.226 Commenters also stated that 
some insurance companies may stop 
issuing indexed annuities, because of 
the rule’s adverse impact on distribution 
and because of the costs that the rule 
would impose on insurers, such as the 
cost of registering indexed annuities.227 

The Commission believes that there 
could be costs associated with 
diminished competition as a result of 
rule 151A. As the commenters note, 
some insurance companies may stop 
issuing indexed annuities, and some 
broker-dealers and agents may 
determine not to sell indexed annuities. 
We recognize that the impact of rule 
151A on competition may be mixed, 
but, on balance, we continue to believe 
that rule 151A will provide the benefits 
described above and has the potential to 
increase competition. In this regard, the 
demand for financial products is 
relatively fixed, in the aggregate. Any 
potential reduction in indexed annuities 
sold under the rule would likely 
correspond with an increase in the sale 
of other financial products, such as 
mutual funds or variable annuities. 
Thus, total reductions in competition 
may not be significant, when effects on 

the financial industry as a whole, 
including insurance companies together 
with other providers of financial 
instruments, are considered. Within the 
insurance industry, if some insurers 
cease selling indexed annuities, it is 
also likely that these insurers will sell 
other products through the same 
distribution channels, such as annuities 
with fixed interest rates. 

Relief From Reporting Obligations 
The exemption from Exchange Act 

reporting requirements with respect to 
certain securities that are regulated as 
insurance under state law will provide 
a cost savings to insurers. We have 
identified approximately 24 insurance 
companies that currently are subject to 
Exchange Act reporting obligations 
solely as a result of issuing insurance 
contracts that are securities and that we 
believe will be entitled to an exemption 
from Exchange Act reporting obligations 
under rule 12h–7.228 We estimate that, 
each year, these insurers file an 
estimated 24 annual reports on Form 
10–K, 72 quarterly reports on Form 10– 
Q, and 26 reports on Form 8–K.229 
Based on current cost estimates, we 
believe that the total estimated annual 
cost savings to these companies will be 
approximately $15,414,600.230 

One commenter estimated a higher 
cost savings.231 The commenter 
estimated costs of $1.5–$2 million 
annually for an issuer to comply with 
Exchange Act reporting obligations. 
Under our current cost estimates, we 
estimate that it costs $642,275 per 
issuer 232 to comply with these 
obligations. We are not revising our 
estimate, however, because the 
commenter did not explain how it 
arrived at its estimate and we have no 
basis for determining whether or not it 
is accurate. 

B. Costs 

While the rules we are adopting will 
result in significant cost savings for 
insurers as a result of the exemption 
from Exchange Act reporting 
requirements, we believe that there will 
be costs associated with the rules. These 
include costs associated with: (i) 
Determining under rule 151A whether 
amounts payable by the insurer under 
an indexed annuity are more likely than 
not to exceed the amounts guaranteed 
under the contract; (ii) preparing and 
filing required Securities Act 
registration statements with the 
Commission; (iii) printing prospectuses 
and providing them to investors; (iv) 
entering into a networking arrangement 
with a registered broker-dealer for those 
entities that are not currently parties to 
a networking arrangement or registered 
as broker-dealers and that intend to 
distribute indexed annuities that are 
registered as securities; 233 (v) loss of 
revenue to insurance companies that 
determine to cease issuing indexed 
annuities; and (vi) diminished 
competition that may result. 

Some commenters opined that the 
benefits of the proposal to indexed 
annuity purchasers would outweigh any 
costs to the indexed annuity 
industry.234 One commenter, for 
example, recognized that the proposal 
would impose some compliance costs 
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235 Cornell Letter, supra note 7. 
236 See, e.g., Allianz Letter, supra note 54; ACLI 

Letter, supra note 94; American Equity Letter, supra 
note 54; Coalition Letter, supra note 54; Old Mutual 
Letter, supra note 54; Second Aviva Letter, supra 
note 54. Southwest Letter, supra note 136; 
Transamerica Letter, supra note 54. 

237 See, e.g., American National Letter, supra note 
54; National Western Letter, supra note 54; Old 
Mutual Letter, supra note 54; Southwest Letter, 
supra note 136. 

238 See infra Section VII. 
239 See generally Black and Skipper, supra note 

39, at 26–47, 890–99. 

240 See, e.g., American Equity Letter, supra note 
54; National Western Letter, supra note 54; 
Sammons Letter, supra note 54. The commenters 
did not provide cost estimates for performing the 
analysis necessary under the rule. 

241 See, e.g., Aviva Letter, supra note 54; 
Academy Letter, supra note 54. We give substantial 
weight to the views of the Academy on this point, 
given their expertise in this type of analysis, and 
are not persuaded that the contrary comments of 
several issuers are representative of industry 
practice. See BLACK’S LAW DICTIONARY 39 (8th 
ed. 2004) (An actuary is a statistician who 
determines the present effects of future contingent 
events and who calculates insurance and pension 
rates on the basis of empirically based tables.); 
American Academy of Actuaries, Mission, available 
at: http://www.actuary.org/mission.asp (The 
mission of the Academy is to, among other things, 
provide independent and objective actuarial 
information, analysis, and education for the 
formation of sound public policy.). 

242 See supra Part IV.C. 
243 This cost increase is estimated by multiplying 

the total annual hour burden (60,000 hours) by the 
estimated hourly wage rate of $175 per hour. 
Consistent with recent rulemaking releases, we 
estimate the value of work performed by the 
company internally at a cost of $175 per hour. 

244 $10,500,000 (in-house personnel) + 
$72,000,000 (outside professionals). 

245 See, e.g., Allianz Letter, supra note 54; Second 
Aviva Letter, supra note 54; Second NAFA Letter, 
supra note 191. 

246 Allianz Letter, supra note 54. 

on the indexed annuity industry, but 
stated that these costs are minimal 
relative to the gains to investors in 
regulatory oversight.235 The commenter 
stated that the rule would bring clarity 
regarding the status of indexed 
annuities under the federal securities 
laws and would subject indexed annuity 
sales to the application of suitability 
and antifraud protections under the 
federal securities laws. 

A number of other commenters, 
however, stated that the Commission 
significantly underestimated the costs of 
the proposal.236 As discussed below, 
these commenters stated that the 
proposal would impose substantial costs 
throughout the industry, affecting 
insurers, agents, marketing 
organizations. Commenters also stated 
that consumers would face additional 
costs as a result of the proposal, as the 
costs of product development and 
offering and selling registered securities 
are passed on to consumers.237 We also 
received a number of comments 
specifically stating that the proposal 
would have an adverse impact on small 
entities, such as small insurance 
distributors.238 

The following is a more detailed 
discussion of specific costs that we 
believe will be associated with the rule. 
We specifically identified and discussed 
each of these costs in the Proposing 
Release. We received comments on each 
identified cost. 

Determination Under Rule 151A 
Insurers may incur costs in 

performing the analysis necessary to 
determine whether amounts payable 
under an indexed annuity would be 
more likely than not to exceed the 
amounts guaranteed under the contract. 
This analysis calls for the insurer to 
analyze expected outcomes under 
various scenarios involving different 
facts and circumstances. Insurers 
routinely undertake such analyses for 
purposes of pricing and valuing their 
contracts.239 As a result, we believe that 
the costs of undertaking the analysis for 
purposes of the rule may not be 
significant. However, the 
determinations necessary under the rule 

may result in some additional costs for 
insurers that issue indexed annuities, 
either because the timing of the 
determination does not coincide with 
other similar analyses undertaken by the 
insurer or because the level or type of 
actuarial and legal analysis that the 
insurer determines is appropriate under 
the rule is different or greater than that 
undertaken for other purposes, or for 
other reasons. These costs, if any, could 
include the costs of software, as well as 
the costs of internal personnel and 
external consultants (e.g., actuarial, 
accounting, legal). 

Several commenters who issue 
indexed annuities disputed that insurers 
undertake these analyses.240 Other 
commenters, however, confirmed that 
these analytical methods exist and are 
used by insurers for internal 
purposes.241 We continue to believe that 
because insurers routinely undertake 
these types of analyses, the costs of 
doing so for purposes of the rule may 
not be significant. 

Securities Act Registration Statements 
As noted above, we believe that 

significant benefits arise from the 
registration of indexed annuities, 
including enhanced disclosures of 
critical information regarding these 
products. Without such disclosure, 
investors face significant obstacles in 
making informed investment decisions 
with regard to purchasing indexed 
annuities that expose investors to 
securities investment risk. Investors in 
indexed annuities are confronted with 
many of the same risks and benefits that 
other securities investors are confronted 
with when making investment 
decisions. Extending the federal 
securities disclosure regime to indexed 
annuities that impose investment risk 
should help to provide investors with 
the information they need. The costs of 
preparing and filing registration 
statements are not unique to indexed 

annuities that are outside the scope of 
the Section 3(a)(8) exemption for 
annuities as a result of rule 151A, but 
apply to all issuers of registered 
securities. However, we are sensitive to 
these costs and discuss them below, 
along with comments that we received 
on this analysis. 

Insurers will incur costs associated 
with preparing and filing registration 
statements for indexed annuities that 
are outside the insurance exemption as 
a result of rule 151A. These include the 
costs of preparing and reviewing 
disclosure, filing documents, and 
retaining records. Our Office of 
Economic Analysis has considered the 
effect of the rule on indexed annuity 
contracts with typical terms and has 
determined that, more likely than not, 
these contracts would not meet the 
definition of ‘‘annuity contract’’ or 
‘‘optional annuity contract’’ if they were 
issued after the effective date of the rule. 
For purposes of the PRA, we have 
estimated an annual increase in the 
paperwork burden for companies to 
comply with the rules to be 60,000 
hours of in-house company personnel 
time and $72,000,000 for services of 
outside professionals.242 We estimate 
that the additional burden hours of in- 
house company personnel time will 
equal total internal costs of 
$10,500,000 243 annually, resulting in 
aggregate annual costs of $82,500,000 244 
for in-house personnel and outside 
professionals. These costs reflect the 
assumption that filings will be made on 
Form S–1 for 400 contracts each year, 
which we made for purposes of the 
PRA. 

As indicated in our analysis for 
purposes of the PRA, we received 
several comments questioning our 
estimate of the costs of registering an 
indexed annuity on Form 
S–1.245 One commenter stated that, for 
insurers that have not previously 
prepared a Form S–1 registration 
statement, external legal costs could be 
as high as $250,000–$500,000 for each 
registration statement.246 However, the 
commenter did not specify the source of 
this range of cost estimates or how it 
was made. The $250,000–$500,000 
range cited by the commenter is for an 

VerDate Nov<24>2008 19:18 Jan 15, 2009 Jkt 217001 PO 00000 Frm 00029 Fmt 4701 Sfmt 4700 E:\FR\FM\16JAR2.SGM 16JAR2pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S

2



3166 Federal Register / Vol. 74, No. 11 / Friday, January 16, 2009 / Rules and Regulations 

247 Id. 
248 Second Aviva Letter, supra note 54. 
249 Second NAFA Letter, supra note 191. 
250 Transamerica Letter, supra note 54. 
251 See, e.g., Securities Act Release No. 8909 (Apr. 

10, 2008) [73 FR 20512, 20515 (Apr. 15, 2008)] 
(‘‘Revisions to Form S–11 Release’’). 

252 See, e.g., Allianz Letter, supra note 54; 
American Equity Letter, supra note 54; Old Mutual 
Letter, supra note 54; Transamerica Letter, supra 
note 54. 

253 Allianz Letter, supra note 54. 
254 National Western Letter, supra note 54; Old 

Mutual Letter, supra note 54. 
255 See, e.g., Allianz Letter, supra note 54. See 

Second Aviva Letter, supra note 54. 
256 Second Aviva Letter, supra note 54. 
257 See supra note 95 and accompanying text. 

258 These estimates reflect estimates provided to 
us by Broadridge Financial Solutions, Inc. 
(‘‘Broadridge’’), in connection with our recent 
proposal to create a summary prospectus for mutual 
funds. The estimates depend on factors such as 
page length and number of copies printed and not 
on the content of the disclosures. Because we 
believe that these factors may be reasonably 
comparable for indexed annuity and mutual fund 
prospectuses, we believe that it is reasonable to use 
these estimates in the context of indexed annuities. 
See Memorandum to File number S7–28–07 
regarding October 27, 2007 meeting between 
Commission staff members and representatives of 
Broadridge Financial Solutions, Inc. (Nov. 28, 2007) 
(‘‘Broadridge Memo’’). The memorandum is 
available for inspection and copying in File No. S7– 
28–07 in the Commission’s Public Reference Room 
and on the Commission’s Web site at http:// 
www.sec.gov/comments/s7-28-07/s72807-5.pdf. 

259 Allianz Letter, note 54. 

issuer that has not previously filed a 
Form S–1, with the commenter 
acknowledging that the costs to an 
experienced filer would be lower (as 
low as $50,000 to $100,000).247 Another 
commenter estimated external legal 
costs for preparation and filing of a 
Form S–1 registration statement with 
the SEC at $350,000 for the first few 
years, which, the commenter stated, 
would decrease over time as the insurer 
gained more expertise.248 Our average 
$180,000 estimate reflects outside 
professional costs incurred not only by 
first-time Form S–1 filers, but also the 
costs of preparing Form S–1 for 
contracts offered by experienced Form 
S–1 filers, as well as annual updates to 
existing Form S–1 registration 
statements, which we expect to be 
significantly lower than costs incurred 
by first-time filers. Therefore, we do not 
believe that it is necessary to change our 
estimate of outside professional costs 
based on the commenters’ estimated 
costs. 

One commenter cites a cost of $62,500 
per insurance company for ‘‘Registration 
Statement Preparation’’ but also appears 
to assume a cost of $255,000 per 
contract for registration statement 
preparation.249 It is unclear how these 
estimates should be reconciled, and we 
are not revising our estimate of the 
burden of preparation of registration 
statement on the basis of the 
commenter’s estimates. 

Another commenter stated that the 
Commission’s estimate of outside 
professional costs of $400 per hour does 
not reflect market rates for securities 
counsel.250 However, the commenter 
did not cite a different rate and did not 
explain the basis for its disagreement 
with the $400 per hour rate cited by the 
Commission. Our estimate of $400 per 
hour for outside professionals retained 
by the issuer is consistent with recent 
rulemakings and is based on discussions 
between our staff and several law 
firms.251 Accordingly, we are not 
changing our estimate of the cost per 
hour of outside professional costs. 

The commenter further stated that the 
estimates of time involved are low for 
persons unfamiliar with the process of 
registration of securities under the 
federal securities laws and the 
anticipated need for interaction with 
Commission staff. However, our 
estimate of time required to prepare a 
registration statement reflects time 

needed not only by first-time Form 
S–1 filers, but also the time involved in 
preparing Form S–1 for contracts offered 
by experienced S–1 filers, as well as 
annual updates to the existing Form 
S–1 registration statement, which we 
expect to be significantly less than time 
needed by first-time filers. Therefore, 
we are not revising our estimate of time 
involved in preparing registration 
statements on Form S–1. 

Commenters stated that insurers will 
be subject to significant additional costs 
as a result of having to register on Form 
S–1.252 These include required 
registration fees for securities sold. One 
commenter estimated Commission 
registration fees, assuming sales of 
$5 billion annually, as $196,500.253 
Commenters also stated that the due 
diligence necessary to verify disclosures 
in the registration statement will require 
significant resources.254 We 
acknowledge that these are additional 
costs associated with registration. 
However, these costs are not unique to 
indexed annuities, but are incurred by 
all issuers of registered securities. 

Commenters also cited other costs of 
registration on Form S–1, such as 
preparation of financial statements in 
accordance with generally accepted 
accounting principles (‘‘GAAP’’), which, 
according to the commenters, many 
insurers currently do not do.255 One 
commenter estimated a cost of at least 
several million dollars for an insurer to 
develop GAAP financial statements.256 
We acknowledge that if an indexed 
annuity issuer that did not currently 
prepare GAAP financial statements were 
required to do so in order to register its 
indexed annuities, the one-time start-up 
costs could be significant. We note that, 
during the two-year transition period for 
rule 151A, the Commission intends to 
consider how to tailor accounting 
requirements for indexed annuities.257 

Based on the foregoing analysis, our 
estimates of the costs of registration for 
indexed annuities include the costs of 
preparing Form S–1 registration 
statements, totaling $82,500,000 
annually, or $206,250 per contract, and, 
based on a commenter’s estimate, 
registration fees of $196,000 assuming 
sales by an insurer of $5 billion 
annually. If the insurer does not already 

prepare financial statements in 
accordance with GAAP, the insurer will 
also incur costs of developing GAAP 
financials, which one commenter 
estimated to involve one-time start-up 
costs of at least several million dollars 
per insurer. Commenters also 
mentioned due diligence as a cost of 
registration, but did not separately break 
out its cost. 

Costs of Printing Prospectuses and 
Providing Them to Investors 

Insurers will incur costs to print and 
provide prospectuses to investors for 
indexed annuities that are outside the 
insurance exemption as a result of rule 
151A. For purposes of the PRA, we have 
estimated that registration statements 
will be filed for 400 indexed annuities 
per year. In the Proposing Release, we 
estimated that it would cost $0.35 to 
print each prospectus and $1.21 to mail 
each prospectus,258 for a total of $1.56 
per prospectus. These estimates would 
be reduced to the extent that 
prospectuses are delivered in person or 
electronically, or to the extent that 
Securities Act prospectuses are 
substituted for written materials used 
today, rather than being delivered in 
addition to those materials. 

One commenter questioned whether 
the cost of printing an indexed annuity 
prospectus on Form S–1 would be 
roughly equivalent to that of printing a 
mutual fund prospectus on Form N–1A, 
as we were assuming for purposes of our 
estimate in the proposing release.259 
The commenter, based on its internal 
projections of prospectus printing and 
mailing costs, stated that the indexed 
annuity prospectus would cost twice as 
much as the mutual fund prospectus. 
The commenter estimated printing costs 
for an indexed annuity prospectus on 
Form S–1 as $1.50 and the cost of 
mailing as $1.38 for a total cost of $2.88. 
In making its cost projections, the 
commenter assumed that the mutual 
fund prospectus would be 25 pages 
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260 Broadridge Memo, supra note 258. 
261 See Pre-effective Amendment No. 4 to 

Registration Statement on Form S–1 of PHL 
Variable Insurance Company (File No. 333–132399) 
(filed Feb. 7, 2007) (67-page prospectus); 257 Pre- 
effective Amendment No. 1 to Registration 
Statement on Form S–1 of Golden America Life 
Insurance Company (File No. 333–67660) (filed Feb. 
8, 2002) (170-page prospectus). 

262 Allianz Letter, supra note 54. This revision 
does not affect our estimate of the cost burden for 
Form S–1 under the Paperwork Reduction Act. 
Printing and mailing costs are not ‘‘collections of 
information’’ for purposes of the Paperwork 
Reduction Act. 

263 See Pre-effective Amendment No. 4 to 
Registration Statement on Form S–1 of PHL 
Variable Insurance Company (File No. 333–132399) 
(filed Feb. 7, 2007) (20 pages of the prospectus are 
attributable to financial statements); Pre-effective 
Amendment No. 1 to Registration Statement on 
Form S–1 of Golden America Life Insurance 
Company (File No. 333–67660) (filed Feb. 8, 2002) 
(63 pages of the prospectus are attributable to 
financial statements). 

264 Second NAFA Letter, supra note 191. It is not 
fully clear what the commenter intends by ‘‘supply 
chain,’’ but we are citing the estimate, because it 
references printing of prospectuses. 

265 Allianz Letter, supra note 54. Initial setup 
includes registering the broker-dealer with the 
Commission, developing extensive written policies 
and procedures tailored to its business, obtaining a 
fidelity bond, registering its offices as branch 
offices, and setting up a procedure for a principal 
review of all applications, as well as review of 
advertisements, business cards, letterhead, office 
signage, correspondence, and e-mails. 

266 Allianz Letter, supra note 54. 
267 Memorandum from the Division of Investment 

Management Regarding a November 10, 2008 
Meeting with Representatives of the National 
Association for Fixed Annuities (Nov. 26, 2008). 
One commenter stated that the costs of registering 
and operating as a broker-dealer include FINRA 
registration and examination fees of up to $4,000. 

The commenter further stated that the legal cost 
associated with registering and applying for 
membership with FINRA, the cost of completing the 
necessary forms, and the costs of ongoing 
compliance could result in start-up costs of $25,000 
and between $50,000 to $100,000 annually to 
maintain the registration. Coalition Letter, supra 
note 54. 

268 Second NAFA Letter, supra note 191. 
269 See, e.g., American Equity Letter, supra note 

54; Coalition Letter, supra note 54. 
270 Coalition Letter, supra note 54. 
271 Coalition Letter, supra note 54. One 

commenter indicated its belief that insurance 
agencies are only permitted to enter into 
networking arrangements with affiliated broker- 
dealers. Therefore, the commenter stated that 
insurance agencies without an affiliated broker- 
dealer would not appear to be able to take 
advantage of networking arrangements. We disagree 
with the commenter’s interpretation and note that, 
in our view, insurance agencies may enter into 
networking arrangements with unaffiliated broker- 
dealers. 

long, while the indexed annuity 
prospectus (including financial 
statements) would be 100 pages long. 
Our estimate of the cost of printing and 
mailing a mutual fund prospectus was 
based on an assumed page length of 45 
pages.260 We believe that the 
commenter’s estimate of page length 
may be more realistic for a prospectus 
prepared on Form S–1.261 Accordingly, 
we are revising our estimate of the costs 
of printing and mailing the prospectus 
to the costs cited by the commenter; i.e., 
$1.50 for printing the prospectus and 
$1.38 for mailing for a total cost of 
$2.88.262 Though we have revised our 
estimate as described above, we believe 
that the revised estimate is conservative 
because some indexed annuity issuers 
who file Exchange Act reports and 
incorporate their financial statements 
from their Exchange Act reports by 
reference may have significantly shorter 
prospectuses as a result.263 

Another commenter estimated the 
cost per insurance company of ‘‘printing 
prospectuses/supply chain’’ 264 at 
$20,000 per insurance company for a 
combined total of $880,000. The 
commenter does not explain how it 
arrived at this estimate. Moreover, 
because the commenter’s estimate is for 
total cost per insurance company and 
does not specify the number of 
prospectuses printed by each insurance 
company, and our estimate is a per 
prospectus cost, we are not able to 
compare the two estimates. Thus, we are 
not revising our estimate of the cost of 
printing prospectuses and providing 
them to investors. 

Networking Arrangements With 
Registered Broker-Dealers and Other 
Related Costs 

Rule 151A may impose costs on 
indexed annuity distributors that are not 
currently parties to a networking 
arrangement or registered as broker- 
dealers. These costs are not unique to 
indexed annuity distributors but apply 
to all distributors of federally registered 
securities that are not registered broker- 
dealers. While these entities may choose 
to register as broker-dealers, in order to 
continue to distribute indexed annuities 
that are registered as securities, these 
distributors will likely enter into a 
networking arrangement with a 
registered broker-dealer. Under these 
arrangements, an affiliated or third- 
party broker-dealer provides brokerage 
services for an insurance agency’s 
customers, in connection with 
transactions in insurance products that 
are also securities. Entering into a 
networking arrangement will impose 
costs associated with contracting with 
the registered broker-dealer regarding 
the terms, conditions, and obligations of 
each party to the arrangement. We 
anticipate that a distributor will incur 
legal costs in connection with entering 
into a networking arrangement with a 
registered broker-dealer, as well as 
ongoing costs associated with 
monitoring compliance with the terms 
of the networking arrangement. 
However, while there are costs of 
entering into a networking arrangement 
and monitoring compliance with the 
terms of the arrangement, distributors in 
networking arrangements will not be 
subject to the full range of costs 
associated with obtaining and 
maintaining broker-dealer registration. 

One commenter estimated that the 
cost of registering as a broker-dealer, 
taking into account only the legal and 
regulatory work of initial setup,265 
licensing, and staffing could be between 
$250,000–$500,000.266 Another 
commenter estimated the cost of 
forming a registered broker-dealer at 
$800,000.267 The same commenter cites 

a cost of $3 million for ‘‘BD startup’’ in 
a separate comment.268 As we discuss 
above, however, we believe it is more 
likely that distributors will enter into 
networking arrangements with 
registered broker-dealers, rather than 
register as broker-dealers. 

Some commenters disagreed that 
distributors would enter into 
networking arrangements with 
registered broker-dealers, stating that 
the cost of networking would be too 
high.269 One of these commenters stated 
that networking would be inordinately 
expensive.270 The commenter stated 
that under current industry practice, a 
distributor would bear expenses when 
using a networking arrangement that 
include examination fees, state 
registration fees, and possibly a pro rata 
share of the associated broker-dealer’s 
increased compliance costs, and would 
have to share a portion of his 
commissions with the registered broker- 
dealer.271 Commenters did not provide 
estimates of the cost of networking. We 
recognize that a distributor will incur 
costs in entering into networking 
arrangement. We estimate the upper 
bound of entering into a networking 
agreement to be the equivalent of the 
cost of establishing a registered broker- 
dealer. Commenters provided a range of 
cost estimates for establishing a 
registered broker-dealer from $250,000 
to $3 million. However, these costs are 
not unique to indexed annuities. For 
example, issuers of insurance products 
registered as securities, such as variable 
annuities, may incur networking costs, 
as do banks involved in networking 
arrangements. Moreover, while we 
would expect networking to be 
generally more cost-effective than 
registration as a broker-dealer, to the 
extent that it is not, broker-dealer 
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272 See, e.g., Allianz Letter, supra note 54; 
Coalition Letter, supra note 54; Southwest Letter, 
supra note 136. 

273 Allianz Letter, supra note 54. 
274 Letter of Advisors Excel (Aug. 20, 2008); 

Coalition Letter, supra note 54; Letter of Courtney 
A. Juhl (Aug. 15, 2008), citing Jack Marrion, The 
Proposed Rule Will Sock it to Index Annuity 
Distributors, National Underwriter Life & Health/ 
Financial Services Edition, Aug. 4, 2008, at 13, 
available at: http:// 
www.lifeandhealthinsurancenews.com/cms/nulh/ 
Weekly%20Issues/issues/2008/29/Focus/L29cover2. 

275 See, e.g., Allianz Letter, supra note 54; 
National Western, supra note 54. 

276 Second NAFA Letter, supra note 191. 
277 Id., citing ‘‘The Advantage Compendium, Jack 

Marrion, President.’’ The commenter does not 
provide a specific citation, and we have been 
unable to find the source of the estimate provided 
by the commenter. 

278 See, e.g., Second Old Mutual Letter, supra 
note 76; Southwest Letter, supra note 136. 

279 Second NAFA Letter, supra note 191. This 
commenter also estimated a first-year income loss 
of $300 million for independent marketing 
organizations. 

280 Allianz Letter, supra note 54; Aviva Letter, 
supra note 54; National Western Letter, supra note 
54. 

281 See, e.g., Allianz Letter, supra note 54. 
282 See, e.g., Allianz Letter, supra note 54. 
283 E.g., Letter of Todd F. Gregory (Aug. 5, 2008); 

Letter of Terry R. Lucas (Sept. 9, 2008); National 
Western Letter, supra note 54; Letter of Randall L. 
Whittle (Aug. 8, 2008). 

registration remains an option for 
indexed annuity distributors. 

Commenters also cited additional 
costs that agents will incur as a result 
of the rule.272 For example, commenters 
cited annual securities registration and 
licensing fees, including FINRA fees 
and state securities fees, that agents 
would be required to pay. With regard 
to state registration fees, one commenter 
estimated that an agent selling in all 50 
states would pay approximately $3,100 
in initial state securities registration fees 
and nearly $3,000 annually in ongoing 
state securities fees.273 We recognize 
that agents may incur additional 
registration and licensing costs and are 
sensitive to the impact of such costs. 
However, these fees are paid by all 
sellers of securities and are not unique 
to those selling indexed annuities. The 
fees are a product of the regulatory 
structure mandated by Congress under 
the federal securities laws, which is 
intended to provide sales practice and 
other protections to investors. 

Several commenters cited an industry 
source that estimated loss to distributors 
as a result of the rule as approximately 
$800 million.274 This source estimates 
that agents would lose about $200 
million in income by having to share 
commissions with the broker-dealers 
with which the agent is associated. The 
source estimates that fees charged by the 
broker-dealer and by FINRA would 
amount to another $22.5 million. The 
sharing of commissions, as well as the 
fees charged by the broker-dealer and by 
FINRA are necessary expenses of selling 
registered securities. For marketing 
organizations, the source estimates that 
indexed annuity sales would drop by 
60% and marketing organization 
compensation would be reduced from 
around $500 million-$700 million a year 
today to $60 million-$200 million as a 
result of the rule. However, the source 
does not explain the basis for the 
estimate of the decline in sales. 
Moreover, if the marketing organization 
registers as, or enters into a networking 
arrangement with, a broker-dealer, it 
would have opportunities to sell other 
types of securities, and may be able to 
compensate for any declines in sales of 
indexed annuities that may occur. We 

believe that even at the high end of costs 
suggested by commenters, given the 
imperative of the federal securities laws 
and the size of the industry, these costs 
are nonetheless justified. 

Possible Loss of Revenue 

Insurance companies that determine 
that indexed annuities are outside the 
insurance exemption under rule 151A 
could either choose to register those 
annuities under the Securities Act or to 
cease selling those annuities. If an 
insurer ceases selling such annuities, 
the insurer may experience a loss of 
revenue. Commenters agreed that some 
insurers may stop selling indexed 
annuities as a result of the rule and that 
they would experience a loss of 
revenue.275 One commenter estimated a 
total first year loss to insurance 
companies of approximately 
$300,000,000 as a result of the rule.276 
The commenter argued that industry 
experts state indexed annuity sales will 
drop from approximately $30 billion of 
premium per year (projected for 2008) to 
$10 billion per year as a result of the 
rule.277 However, the commenter does 
not explain how this estimate was 
determined. We believe that even at the 
high end of costs suggested by 
commenters, given the imperative of the 
federal securities laws and the size of 
the industry, these costs are nonetheless 
justified. 

The amount of lost revenue for 
insurance companies would depend on 
actual revenues prior to effectiveness of 
the rules and to the particular 
determinations made by insurers 
regarding whether to continue to issue 
registered indexed annuities. However, 
the loss of revenue may be offset, in 
whole or in part, by gains in revenue 
from the sale of other financial 
products, as purchasers’ need for 
financial products will not diminish. 
These gains could be experienced by the 
same insurers who exit the indexed 
annuity business or they could be 
experienced by other insurance 
companies or other issuers of securities 
or other financial products. 

Commenters also stated that sellers of 
indexed annuities may lose revenue 
because rule 151A may cause them to 
cease selling these products.278 One 
commenter estimated a first-year 

income loss to distributors of $1.5 
billion, based on an estimated decline in 
indexed annuity sales from 
approximately $30 billion (projected for 
2008) to $10 billion per year, as a result 
of the rule.279 

The amount of lost revenue for sellers 
of indexed annuities would depend on 
actual revenues prior to effectiveness of 
the rules and to the particular 
determinations made by distributors 
regarding whether to continue to sell 
registered indexed annuities. The loss of 
revenue may be offset, in whole or in 
part, by gains in revenue from the sale 
of other financial products, as 
purchasers’ need for financial products 
will not diminish. 

Commenters also cited indirect or 
collateral costs associated with the 
rule.280 For example, if insurers exit the 
indexed annuities business; this will 
result in a reduction in personnel of 
those who are no longer needed to 
administer the products.281 Commenters 
also stated that if insurers chose to stop 
offering indexed annuities because of 
the rule, third-party service providers 
who helped support the administration 
and/or sale of the insurer’s indexed 
annuities may also incur costs.282 

A number of commenters cited job 
loss as a consequence of the rule. Loss 
of employment, these commenters 
argued, would affect current employees 
of insurance companies, agents, and 
others.283 Demand for financial 
products is relatively fixed in the 
aggregate. Within the insurance 
industry, some employees of insurance 
companies and agents will likely find 
employment in other areas of the 
insurance industry. 

Possible Diminished Competition 
There could be costs associated with 

diminished competition as a result of 
our rules. In order to issue indexed 
annuities that are outside the insurance 
exemption under rule 151A, insurers 
would be required to register those 
annuities as securities. If some insurers 
determine to cease issuing indexed 
annuities rather than undertake the 
analysis required by rule 151A and 
register those annuities that are outside 
the insurance exemption under the rule, 
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284 See, e.g., American Equity, supra note 54; 
American National, supra note 54; National 
Western, supra note 54. 

285 Second NAFA Letter, supra note 191. 
286 See, e.g., American Equity Letter, supra note 

54. 

287 15 U.S.C. 77b(b). 
288 15 U.S.C. 78c(f). 
289 15 U.S.C. 78w(a)(2). 

there will be fewer issuers of indexed 
annuities, which may result in reduced 
competition. Any reduction in 
competition may affect investors 
through potentially less favorable terms 
of insurance products and other 
financial products, such as increases in 
direct or indirect fees. A number of 
commenters agreed that diminished 
competition would result in indexed 
annuity purchasers receiving less 
favorable terms. However, the 
commenters did not provide data in this 
regard.284 

It is currently unknown whether new 
providers will enter the market for 
indexed annuities. We note, however, 
that the possibility for new entrants 
created by this rule is beneficial to 
competition, even if they do not enter 
the market. If the indexed annuity 
market becomes sufficiently 
uncompetitive and economic profits 
increase, new entrants will likely arrive, 
putting downward pressure on prices. 
Thus, any reduction in regulatory 
barriers to entry created by increased 
regulatory certainty can have the effect 
of increasing competition and reducing 
prices, a direct benefit to investors. It is 
currently unknown whether new 
providers will enter the market for 
indexed annuities. We note, however, 
that the possibility for new entrants 
created by this rule is beneficial to 
competition, even if they do not enter 
the market. If the indexed annuity 
market becomes sufficiently 
uncompetitive and economic profits 
increase, new entrants will likely arrive, 
putting downward pressure on prices. 
Thus, any reduction in regulatory 
barriers to entry created by increased 
regulatory certainty can have the effect 
of increasing competition and reducing 
prices, a direct benefit to investors. 

Additional Costs 

Commenters provided further 
information on costs for insurance 
companies. One commenter estimated a 
total first-year cost to insurance 
companies of $237,000,000.285 
Components of this cost are identified 
as broker-dealer startup, broker-dealer 
annual maintenance, new compliance 
costs, legal start-up costs, FINRA 
implementation, FINRA maintenance, 
state fees, Form S–1 fees, including 
registration statement preparation, state 
filing, annual audit, operations/ 
administration/systems, printing 
prospectus supply chain, and additional 
fees paid to FINRA impacting product 

pricing. Much of these costs appear to 
be attributable to setting up a broker- 
dealer. As noted above, however, we do 
not believe that insurers would need to 
establish a broker-dealer to continue to 
sell indexed annuities. An insurer could 
make use of existing broker-dealers and 
avoid the costs of starting a broker- 
dealer. If those costs are avoided, the 
commenter’s estimate could be reduced 
by at least $135,727,000 (the total cost 
attributable to the costs of starting a 
broker-dealer as estimated by the 
commenter). This still leaves a total 
first-year cost to insurance companies of 
over $100,000,000. We recognize this is 
a substantial cost. However, these costs 
are not unique to indexed annuities but 
are the costs of offering and selling any 
registered securities. All issuers of 
securities must incur such costs, and 
issuers of indexed annuities will not 
incur higher costs as a result of the rule 
than any other issuer of securities. 

One commenter cited the cost that 
may be incurred if the insurer needs to 
find additional distributors as a result of 
existing distributors dropping out of the 
indexed annuity market because of the 
costs they would incur under the 
rule.286 However, this is no different 
from any securities issuer, all of whom 
must use distribution channels subject 
to the federal securities laws. 

The Commission has carefully 
considered the costs cited by the 
commenters. These include the costs 
that the commenters state will be 
incurred by insurers, distributors, and 
agents. We have also considered the 
collateral costs cited by the commenters, 
and the possibility of loss of 
employment cited by the commenters. 
While we have taken the costs of the 
rule into account, we also continue to 
believe that the rule will result in 
substantial benefits to indexed annuity 
purchasers, in the form of enhanced 
disclosure and sales practice 
protections, greater regulatory certainty 
for issuers and sellers of indexed 
annuities, enhanced competition, and 
relief from reporting obligations. While 
the costs of the rule may be significant, 
where an annuity contract is not 
entitled to the Section 3(a)(8) 
exemption, which we have concluded is 
the case with respect to certain indexed 
annuities, the federal securities laws 
apply, and participants in the indexed 
annuity market will need to bear the 
costs of compliance with the federal 
securities laws, as do any other 
participants in the securities markets. 
Furthermore, notwithstanding these 
costs, our rule imposes no greater costs 

than those imposed on other market 
participants who issue or sell securities. 

VI. Consideration of Promotion of 
Efficiency, Competition, and Capital 
Formation; Consideration of Burden on 
Competition 

Section 2(b) of the Securities Act 287 
and Section 3(f) of the Securities 
Exchange Act 288 require the 
Commission, when engaging in 
rulemaking that requires it to consider 
or determine whether an action is 
necessary or appropriate in the public 
interest, to consider, in addition to the 
protection of investors, whether the 
action will promote efficiency, 
competition, and capital formation. 
Section 23(a)(2) of the Exchange Act 289 
requires us, when adopting rules under 
the Exchange Act, to consider the 
impact that any new rule would have on 
competition. In addition, Section 
23(a)(2) prohibits us from adopting any 
rule that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 

A. Efficiency 
For the following reasons, we believe 

that rule 151A will promote efficiency 
by extending the benefits of the 
disclosure and sales practice protections 
of the federal securities laws to indexed 
annuities that are more likely than not 
to provide payments that vary with the 
performance of securities. 

The required disclosures will enable 
investors to make more informed 
investment decisions. As discussed 
above, disclosures that will be required 
for registered indexed annuities include 
information about costs (such as 
surrender charges); the method of 
computing indexed return (e.g., 
applicable index, method for 
determining change in index, caps 
participation rates, spreads); minimum 
guarantees, as well as guarantees, or 
lack thereof, with respect to the method 
for computing indexed return; and 
benefits (lump sum, as well as annuity 
and death benefits). This information 
will be public and accessible to all 
investors, intermediaries, third party 
information providers, and others 
through the SEC’s EDGAR system. 
Public availability of this information 
will be helpful to investors in making 
informed decisions about purchasing 
indexed annuities. The enhancement of 
investor decision-making that will result 
from the public availability of 
information about indexed annuities 
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290 See e.g., Coalition Letter, supra note 54; NAFA 
Letter, supra note 54. But see Washington State 
Letter, supra note 199 (noting its experience with 
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regulation by the insurance regulator focused on 
solvency and the securities regulator focused on 
investor protection). 

291 See Voss Letter, supra note 13 (proposing to 
accelerate NAIC efforts to strengthen the NAIC 
model laws affecting indexed annuity products and 
urge adoption by more of the member states). 

292 Coalition Letter, supra note 54. 
293 Id. 

294 See, e.g., FINRA, Fund Analyzer, available at: 
http://www.finra.org/fundanalyzer (‘‘FINRA Fund 
Analyzer’’). 

will ultimately lead to more efficient 
capital allocation in the securities 
markets. 

Investors will also receive the benefits 
of the sales practice protections, 
including a registered representative’s 
obligation to make only 
recommendations that are suitable. 
Under the federal securities laws, 
persons effecting transactions in 
indexed annuities that fall outside the 
insurance exemption under rule 151A 
will be required to be registered broker- 
dealers or become associated persons of 
a broker-dealer. As a result, investors 
who purchase these indexed annuities 
after the effective date of rule 151A will 
receive the benefits associated with a 
registered representative’s obligation to 
make only recommendations that are 
suitable. The registered representatives 
who sell registered indexed annuities 
will be subject to supervision by the 
broker-dealer with which they are 
associated. Both the selling broker- 
dealer and its registered representatives 
will be subject to the oversight of 
FINRA. The registered broker-dealers 
will also be required to comply with 
specific books and records, supervisory, 
and other compliance requirements 
under the federal securities laws, as 
well as be subject to the Commission’s 
general inspections and, where 
warranted, enforcement powers. These 
sales practice protections will promote 
suitable recommendations to investors, 
which will lead to enhanced decision- 
making by investors and, ultimately, to 
greater efficiency in the securities 
markets. 

Some commenters argued that rule 
151A, as proposed, would not promote 
efficiency, because it would be 
duplicative of state insurance regulation 
of indexed annuities.290 These 
commenters argued that disclosure and 
suitability concerns in connection with 
indexed annuity sales are already 
addressed by state insurance regulation, 
and further indicated that state 
insurance regulation is more closely 
tailored to indexed annuities than 
federal securities regulation. 

We do not believe that these efforts, 
no matter how strong, can substitute for 
the federal securities law protections 
that apply to instruments that are 
regulated as securities. The federal 
securities laws were designed to provide 
uniform protections, with respect to 
both disclosure and sales practices, to 

investors in securities. State insurance 
laws, enforced by multiple regulators 
whose primary charge is the solvency of 
the issuing insurance company, cannot 
serve as an adequate substitute for 
uniform, enforceable investor 
protections provided by the federal 
securities laws. Indeed, at least one state 
insurance regulator acknowledged the 
developmental nature of state efforts 
and the lack of uniformity in those 
efforts.291 Where the purchaser of an 
indexed annuity assumes the 
investment risk of an instrument that 
fluctuates with the securities markets, 
and the contract therefore does not fall 
within the Section 3(a)(8) exemption, 
the application of state insurance 
regulation, no matter how effective, is 
not determinative as to whether the 
contract is subject to the federal 
securities laws, which provide uniform 
and enforceable protections for 
investors. In addition, during the 
transition period between adoption and 
the effective date of rule 151A, we 
intend to consider how to tailor 
disclosure requirements for indexed 
annuities. 

One commenter stated that the 
Commission cannot claim further 
efficiencies without a comprehensive 
consideration of the existing state law 
regulatory regime, the efficiencies that 
regime already realizes, and the respects 
in which that state regime falls short 
and further gains may be achieved by 
the Commission.292 The commenter 
further stated that the proposal would 
only impose further costs and burdens 
on efficiency with no compensating 
benefit, adding an unnecessary, largely 
duplicative layer of federal 
requirements that were developed for 
securities and have not been tailored to 
annuity products and purchasers 
generally.293 We disagree that the 
Commission must undertake a 
comprehensive consideration of the 
existing state law regulatory regime and 
that there are no benefits from the 
federal securities laws. Congress has 
determined that securities investors are 
entitled to the disclosure, antifraud, and 
sales practice protections of the federal 
securities laws. The burdens that are 
uniformly imposed on issuers and 
sellers of all types of securities are part 
of those laws, and it is not the 
Commission’s role to reevaluate the 
efficiencies of that regulatory structure 

for each particular instrument that is a 
security. 

B. Competition 
We also anticipate that, because rule 

151A will improve investors’ ability to 
make informed investment decisions, it 
will lead to increased competition 
between issuers and sellers of indexed 
annuities, mutual funds, variable 
annuities, and other financial products, 
and increased competitiveness in the 
U.S. capital markets. The greater clarity 
that results from rule 151A also may 
enhance competition because insurers 
who may have been reluctant to issue 
indexed annuities, while their status 
was uncertain, may decide to enter the 
market. Similarly, registered broker- 
dealers who currently may be unwilling 
to sell unregistered indexed annuities 
because of their uncertain regulatory 
status may become willing to sell 
indexed annuities that are registered, 
thereby increasing competition among 
distributors of indexed annuities. 

We have carefully considered the 
concerns raised by commenters, and we 
continue to believe that rule 151A will 
greatly enhance disclosures regarding 
indexed annuities. In addition to the 
specific benefits described above, we 
anticipate that these enhanced 
disclosures will also benefit the overall 
financial markets and their participants. 

We anticipate that the disclosure of 
terms of indexed annuities will be 
broadly beneficial to investors, 
enhancing the efficiency of the market 
for indexed annuities through increased 
competition. Disclosure will make 
information on indexed annuity 
contracts, including terms, publicly 
available. Public availability of terms 
will better enable investors to compare 
indexed annuities and may focus 
attention on the price competitiveness 
of these products. It will also improve 
the ability of third parties to price 
contracts, giving purchasers a better 
understanding of the fees implicit in the 
products. We anticipate that third-party 
information providers may provide 
services to price or compare terms of 
different indexed annuities. 
Analogously, we note that public 
disclosure of mutual fund information 
has enabled third-party information 
aggregators to facilitate comparison of 
fees.294 We believe that increasing the 
level of price transparency and the 
resulting competition through enhanced 
disclosure regarding indexed annuities 
would be beneficial to investors. It 
could also expand the size of the 
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295 Allianz Letter, supra note 54; Sammons Letter, 
supra note 54; Second Aviva Letter, supra note 54. 

296 See Form N–4 [17 CFR 239.17b and 274.11c] 
(registration form for variable annuities); Form N– 
6 [17 CFR 239.17c and 274.11d] (registration form 
for variable life insurance). 

297 NAFA Letter, supra note 54. 

298 See, e.g., Section 12(a)(2) of the Securities Act 
[15 U.S.C. 77l(a)(2)] (imposing liability for 
materially false or misleading statements in a 
prospectus or oral communication, subject to a 
reasonable care defense). See also Section 10(b) of 
the Exchange Act [15 U.S.C. 78j(b)]; rule 10b–5 
under the Exchange Act [17 CFR 240.10b–5]; 
Section 17 of the Securities Act [15 U.S.C. 77q] 
(general antifraud provisions). 

299 See, e.g., Coalition Letter, supra note 54; 
NAFA Letter, supra note 54. 

300 Coalition Letter, supra note 54. 
301 See Voss Letter, supra note 13. 

market, as investors may have increased 
confidence that indexed annuities are 
competitively priced. 

The Commission believes that there 
could be costs associated with 
diminished competition as a result of 
rule 151A. As the commenters note, 
some insurance companies may stop 
issuing indexed annuities, and some 
broker-dealers and agents may 
determine not to sell indexed annuities. 
We recognize that the impact of rule 
151A on competition may be mixed, 
but, on balance, we continue to believe 
that rule 151A will provide the benefits 
described above and has the potential to 
increase competition. In this regard, the 
demand for financial products is 
relatively fixed, in the aggregate. Any 
potential reduction in indexed annuities 
sold under the rule would likely 
correspond with an increase in the sale 
of other financial products, such as 
mutual funds or variable annuities. 
Thus, total reductions in competition 
may not be significant, when effects on 
the financial industry as a whole, 
including insurance companies together 
with other providers of financial 
instruments, are considered. Within the 
insurance industry, if some insurers 
cease selling indexed annuities, it is 
also likely that these insurers will sell 
other products through the same 
distribution channels, such as annuities 
with fixed interest rates. 

We conclude, in any event, that the 
importance of providing the protections 
of the federal securities laws to indexed 
annuity purchasers is significant 
notwithstanding any burden on 
competition that may result from the 
operation of the rule. In addition, the 
rule will provide other benefits. It will 
bring about clarity in what has been an 
uncertain area of law. In addition, 
issuers and sellers of these products will 
no longer be subject to uncertainty and 
litigation risk with respect to the laws 
that are applicable. 

Some commenters argued that 
regulation under the federal securities 
laws of indexed annuities will place 
them at a competitive disadvantage to 
variable annuities and mutual funds 
because the Commission’s disclosure 
scheme is not tailored to these 
contracts.295 Commenters cited a 
number of supposed defects, including 
the lack of a registration form that is 
well-suited to indexed annuities, 
questions about the appropriate method 
of accounting to be used by insurance 
companies that issue indexed annuities, 
and concerns about parity of the 

registration process vis-a-vis mutual 
funds. 

We acknowledge that, as a result of 
indexed annuity issuers having 
historically offered and sold their 
contracts without complying with the 
federal securities laws, the Commission 
has not created specific disclosure 
requirements tailored to these products. 
This fact, though, is not relevant in 
determining whether indexed annuities 
are subject to the federal securities laws. 
The Commission has a long history of 
creating appropriate disclosure 
requirements for different types of 
securities, including securities issued by 
insurance companies, such as variable 
annuities and variable life insurance.296 
We note that we are providing a two- 
year transition period for rule 151A, 
and, during this period, we intend to 
consider how to tailor disclosure 
requirements for indexed annuities. We 
encourage indexed annuity issuers to 
work with the Commission during that 
period to address their concerns. 

One commenter indicated that the 
rule creates a competitive disadvantage 
for indexed annuities to the advantage 
of fixed annuities and suggests that that 
the Commission improperly failed to 
consider competition between indexed 
and fixed annuities.297 Fixed annuities 
do not involve assumption of significant 
investment risks by purchasers. By 
contrast, indexed annuities that fall 
outside the insurance exemption under 
rule 151A do impose significant 
investment risk on purchasers, and, like 
other securities, they require the 
protections of the federal securities 
laws. Securities and non-securities are 
subject to different regulatory regimes as 
a result of Congressional action; it is not 
the Commission’s role to revisit that 
determination by Congress. 

C. Capital Formation 
We also anticipate that the increased 

market efficiency resulting from 
enhanced investor protections under 
rule 151A could promote capital 
formation by improving the flow of 
information among insurers that issue 
indexed annuities, the distributors of 
those annuities, and investors. Public 
availability of this information will be 
helpful to investors in making informed 
decisions about purchasing indexed 
annuities. The information will enhance 
investors’ ability to compare various 
indexed annuities and also to compare 
indexed annuities with mutual funds, 
variable annuities, and other securities 

and financial products. The potential 
liability for materially false and 
misleading statements and omissions 
under the federal securities laws will 
provide additional encouragement for 
accurate, relevant, and complete 
disclosures by insurers that issue 
indexed annuities and by the broker- 
dealers who sell them.298 

Some commenters criticized the 
Commission’s consideration of whether 
the rule will promote capital 
formation.299 One commenter 
specifically questioned whether the 
proposed rule would improve the flow 
of information with regard to indexed 
annuities, suggesting that the 
Commission should delineate where the 
states’ current disclosure regime falls 
short, and how the rule would improve 
upon it, as well as how the benefits of 
the rule would exceed its costs.300 We 
disagree. It is not our intention to 
question the effectiveness of state 
regulation. We continue to believe that 
applying the federal securities 
disclosure scheme to indexed annuities 
will enhance disclosure of information 
needed to make informed investment 
decisions. The information will enhance 
investors’ abilities to compare various 
indexed annuities and also compare 
indexed annuities with mutual funds, 
variable annuities, and other securities 
and finanancial products. We believe 
that state insurance laws, enforced by 
multiple regulators whose primary 
charge is the solvency of the issuing 
insurance company, cannot serve as an 
adequate substitute for uniform, 
enforceable investor protections 
provided by the federal securities laws. 
At least one state regulator has 
acknowledged the developmental nature 
of state efforts and the lack of 
uniformity in those efforts.301 Congress 
has prescribed a uniform federal 
regulatory scheme for securities having 
already weighed whether the federal 
securities laws are well-suited to 
securities. In addition, the courts have 
recognized that labeling a product as 
insurance does not remove it from the 
federal regulatory scheme. 

The federal securities laws will 
further improve upon the state structure 
because of the Commission’s long 
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307 See, e.g., Coalition Letter, supra note 54. 
308 Coalition Letter, supra note 54. 

history of creating appropriate 
disclosure requirements for different 
types of securities, including securities 
issued by insurance companies, such as 
variable annuities and variable life 
insurance,302 the federal regulatory 
scheme’s uniformity in application, the 
suitability requirements enforced by 
FINRA, as well as the Commission and 
FINRA’s robust enforcement powers and 
the private remedies allowed under the 
federal securities laws. 

Another commenter stated that the 
proposed rule would only promote 
capital formation if it resulted in 
increased sales of indexed annuities, 
and that the Commission has not 
analyzed the rule to the point where it 
can determine whether or not it will 
increase indexed annuity sales.303 We 
strongly disagree that the correct 
measure of whether the rule will 
promote capital formation is if it results 
in increased sales of indexed annuities. 
We believe that capital formation would 
be enhanced through increased 
competition among indexed annuities 
and among indexed annuities and other 
financial products, such as variable 
annuities and mutual funds, and the 
innovation and better terms in indexed 
annuities for investors that may result 
from this competition. Better 
information leads to increased 
competition and greater investor 
confidence in markets which will in 
turn lead to willingness to invest and 
facilitate capital formation. Moreover, it 
is not possible to predict with certainty 
whether indexed annuity sales will 
themselves increase or decrease as a 
result of the rule. The Commission has 
taken both possibilities into account. In 
any event, we believe, first, that the 
importance of protecting purchasers of 
these products under the federal 
securities laws is significant 
notwithstanding any reduction in 
capital formation that may result from 
fewer sales of indexed annuities and 
second, that any such reduction is likely 
to be offset by an increase in capital 
formation through sales of other 
financial products. 

Rule 12h–7 provides insurance 
companies with an exemption from 
Exchange Act reporting with respect to 
indexed annuities and certain other 
securities that are regulated as insurance 
under state law. We are adopting this 
exemption because the concerns that 
Exchange Act financial disclosures are 
intended to address are generally not 

implicated where an insurer’s financial 
condition and ability to meet its 
contractual obligations are subject to 
oversight under state law and where 
there is no trading interest in an 
insurance contract. Accordingly, we 
believe that the exemption will improve 
efficiency by eliminating potentially 
duplicative and burdensome regulation 
relating to insurers’ financial condition. 
Furthermore, we believe that rule 12h– 
7 will not impose any burden on 
competition. Rather, we believe that the 
rule will enhance competition among 
insurance products and between 
insurance products and other financial 
products because the exemption may 
encourage insurers to innovate and 
introduce a range of new insurance 
contracts that are securities, since the 
exemption will reduce the regulatory 
costs associated with doing so. We also 
anticipate that the innovations in 
product development could promote 
capital formation by providing new 
investment opportunities for investors. 

VII. Final Regulatory Flexibility 
Analysis 

This Final Regulatory Flexibility 
Analysis has been prepared in 
accordance with the Regulatory 
Flexibility Act.304 It relates to the 
Commission’s rule 151A that defines the 
terms ‘‘annuity contract’’ and ‘‘optional 
annuity contract’’ under the Securities 
Act of 1933 and rule 12h–7 that exempts 
insurance companies from filing reports 
under the Securities Exchange Act of 
1934 with respect to indexed annuities 
and other securities that are registered 
under the Securities Act, subject to 
certain conditions, both of which we are 
adopting in this Release. The Initial 
Regulatory Flexibility Analysis 
(‘‘IRFA’’) which was prepared in 
accordance with 5 U.S.C. 603 was 
published in the Proposing Release. 

A. Need For and Objectives of Rules 
We are adopting the definition of the 

terms ‘‘annuity contract’’ and ‘‘optional 
annuity contract’’ to provide greater 
clarity with regard to the status of 
indexed annuities under the federal 
securities laws. We believe this will 
enhance investor protection and provide 
greater certainty to the issuers and 
sellers of these products with respect to 
their obligations under the federal 
securities laws. We are adopting the 
exemption from Exchange Act reporting 
because we believe that the concerns 
that periodic financial disclosures are 
intended to address are generally not 
implicated where an insurer’s financial 
condition and ability to meet its 

contractual obligations are subject to 
oversight under state law and where 
there is no trading interest in an 
insurance contract. 

B. Significant Issues Raised By Public 
Comment 

In the Proposing Release, we 
requested comment on the number of 
small entity insurance companies, small 
entity distributors of indexed annuities, 
and any other small entities that may be 
affected by the rules, the existence or 
nature of the potential impact and how 
to quantify the impact of the rules. A 
number of commenters stated that costs 
and burdens arising from rule 151A 
would have a significant and adverse 
impact on small entities, such as small 
insurance distributors.305 Commenters 
have estimated the number of small 
entities to be adversely affected by this 
rule to range from thousands to tens of 
thousands of small entities.306 Insurance 
distributors that would be affected by 
the rule are not registered with the 
Commission. For that reason, we do not 
have information pertaining to the 
number of such distributors, or the 
number of small distributors. While 
commenters provided a range of 
numbers of small entities, they did not 
explain the basis for their estimates. 

Some commenters stated that the 
estimate of the burden on small entities 
in the proposing release is 
understated.307 In particular, one 
commenter stated that small entities 
among distributors who network with 
registered broker-dealers will incur not 
only legal and monitoring costs, as the 
Proposing Release recognized, but will 
also have to share commissions that 
they earn from the sales of indexed 
annuities.308 While we did not 
specifically address sharing of 
commissions in the Proposing Release, 
we recognize that networking may cause 
small distributors to share commissions 
with registered broker-dealers. However, 
we continue to believe that networking 
may be more cost-effective than 
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309 See rule 157 under the Securities Act [17 CFR 
230.157]; rule 0–10 under the Exchange Act [17 
CFR 240.0–10]. 

310 17 CFR 240.0–10(a). 
311 Securities Act rule 157(a) [17 CFR 157(a)] 

generally defines an issuer, other than an 
investment company, to be a ‘‘small business’’ or 
‘‘small organization’’ for purposes of the Regulatory 

Flexibility Act if it had total assets of $5 million or 
less on the last day of its most recent fiscal year and 
it is conducting or proposing to conduct a securities 
offering of $5 million or less. For purposes of our 
analysis, however, we use the Exchange Act 
definition of ‘‘small business’’ or ‘‘small entity’’ 
because that definition includes more issuers than 
does the Securities Act definition and, as a result, 
assures that the definition we use would not itself 
lead to an understatement of the impact of the 
amendments on small entities. 

312 The staff has determined that each insurance 
company that currently offers indexed annuities has 
total assets significantly in excess of $5 million. The 
staff compiled a list of indexed annuity issuers from 
four sources: AnnuitySpecs, Carrier List, http:// 
www.annuityspecs.com/Page.aspx?s=carrierlist; 
Annuity Advantage, Equity Indexed Annuity Data, 
http://www.annuityadvantage.com/ 
annuitydataequity.htm; Advantage Compendium, 
Current Rates, http://www.indexannuity.org/ 
rates_by_carrier.htm; and a search of Best’s 
Company Reports (available on Lexis) for indexed 
annuity issuers. The total assets of each insurance 
company issuer of indexed annuities were 
determined by reviewing the most recent Best’s 
Company Reports for each indexed annuity issuer. 

313 The staff has determined that each insurance 
company that currently offers contracts that are 
registered under the Securities Act and that include 
so-called market value adjustment features or 
guaranteed benefits in connection with assets held 
in an investor’s account has total assets 
significantly in excess of $5 million. The total assets 
of each such insurance company were determined 
by reviewing the Form 10–K of that company and, 
in some cases, Best’s Company Reports (available 
on Lexis). 

314 See supra note 306 and accompanying text. 
315 17 CFR 240.0–10(c). 
316 17 CFR 240.17a–5(d). 
317 17 CFR 240.0–10(a). 

318 See discussion supra Part V.B. The costs borne 
by distributors entering into networking 
arrangements will be borne by both large and small 
distributors of registered indexed annuities. 

319 See, e.g., Submission for OMB Review; 
Comment Request, OMB Control No. 3235–0012 [72 
FR 39646 (Jul. 19, 2007)] (discussing the total 
annual burden imposed by Form BD). 

registering as a broker-dealer. We 
recognize that a distributor will incur 
costs in entering into networking 
arrangement. However, these costs are 
not unique to indexed annuities. For 
example, issuers of insurance products 
registered as securities, such as variable 
annuities, may incur networking costs, 
as do banks involved in networking 
arrangements. Moreover, while we 
would expect networking to be 
generally more cost-effective than 
registration as a broker-dealer, to the 
extent that it is not more efficient, 
broker-dealer registration remains an 
option for indexed annuity distributors. 
We believe that the upper bound of the 
cost of entering into a networking 
agreement is the equivalent of the costs 
of establishing a registered broker- 
dealer. Commenters provided a range of 
cost estimates for establishing a 
registered broker-dealer, ranging from 
$250,000 to $3 million. 

As discussed below, it is the view of 
the Commission that, despite any 
adverse impact to small entities that 
may result, rule 151A is a necessary 
measure for the protection of purchasers 
of indexed annuities. Rule 151A will 
result in significant benefits to indexed 
annuity purchasers, including federally 
mandated disclosure and sales practice 
protections. Moreover, rule 151A offers 
benefits to all entities, large and small, 
such as greater regulatory certainty with 
regard to the status of indexed annuities 
under the federal securities laws and 
enhance competition. We do not 
anticipate that rule 151A will impose 
different or additional burdens on small 
entities than those imposed on other 
small entities who issue or distribute 
securities. Commenters generally 
supported rule 12h–7 and did not raise 
any issues regarding the effect of rule 
12h–7 on small entities. 

C. Small Entities Subject to the Rules 
The Commission’s rules define ‘‘small 

business’’ and ‘‘small organization’’ for 
purposes of the Regulatory Flexibility 
Act for each of the types of entities 
regulated by the Commission.309 Rule 
0–10(a) 310 defines an issuer, other than 
an investment company, to be a ‘‘small 
business’’ or ‘‘small organization’’ for 
purposes of the Regulatory Flexibility 
Act if it had total assets of $5 million 
or less on the last day of its most recent 
fiscal year.311 No insurers currently 

issuing indexed annuities are small 
entities.312 In addition, no other 
insurers that would be covered by the 
Exchange Act exemption are small 
entities.313 

While there are no small entities 
among the insurers who are subject to 
the new rules 151A and 12h–7, we note 
that there may be a substantial number 
of small entities among distributors of 
indexed annuities.314 Rule 0–10(c) 315 
states that the term ‘‘small business’’ or 
‘‘small organization,’’ when referring to 
a broker-dealer that is not required to 
file audited financial statements 
prepared pursuant to rule 17a–5(d) 
under the Exchange Act,316 means a 
broker or dealer that had total capital 
(net worth plus subordinated liabilities) 
of less than $500,000 on the last 
business day of the preceding fiscal year 
(or in the time that it has been in 
business, if shorter); and is not affiliated 
with any person (other than a natural 
person) that is not a small business or 
small organization. Rule 0–10(a) 317 
states that the term ‘‘small business’’ or 
‘‘small organization,’’ when used with 
reference to a ‘‘person,’’ other than an 
investment company, means a ‘‘person’’ 
that, on the last day of its most recent 

fiscal year, had total assets of $5 million 
or less. 

D. Reporting, Recordkeeping, and Other 
Compliance Requirements 

Rule 151A will result in Securities 
Act filing obligations for those 
insurance companies that, in the future, 
issue indexed annuities that fall outside 
the insurance exemption under rule 
151A, and rule 12h–7 will result in the 
elimination of Exchange Act reporting 
obligations for those insurance 
companies that meet the conditions to 
the exemption. As noted above, no 
insurance companies that currently 
issue indexed annuities or that would 
be covered by the exemption are small 
entities. 

However, rule 151A may affect 
indexed annuity distributors that are 
small entities and that are not currently 
parties to a networking arrangement or 
registered as broker-dealers. While these 
entities may choose to register as broker- 
dealers, in order to continue to 
distribute indexed annuities that are 
registered as securities, these 
distributors would likely enter into a 
networking arrangement with a 
registered broker-dealer. Under these 
arrangements, an affiliated or third- 
party broker-dealer provides brokerage 
services for an insurance agency’s 
customers, in connection with 
transactions in insurance products that 
are also securities. Entering into a 
networking arrangement would impose 
costs associated with contracting with 
the registered broker-dealer regarding 
the terms, conditions, and obligations of 
each party to the arrangement. We 
anticipate that a distributor will incur 
legal costs in connection with entering 
into a networking arrangement with a 
registered broker-dealer, as well as 
ongoing costs associated with 
monitoring compliance with the terms 
of the networking arrangement.318 
Entities that enter into such networking 
arrangements would not be subject to 
ongoing reporting, recordkeeping, or 
other compliance requirements imposed 
by the federal securities laws. If any of 
these entities were to choose to register 
as broker-dealers as a result of rule 
151A,319 they would be subject to 
ongoing reporting, recordkeeping, and 
other compliance requirements 
applicable to registered broker-dealers. 
Compliance with these requirements, if 
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320 See supra notes 265–268 and accompanying 
text. 

321 See, e.g., Academy Letter, supra note 54; AIG 
Letter, supra note 128; Aviva Letter, supra note 54; 
Second Academy Letter, supra note 54; Second 
Aviva Letter, supra note 54; Second Transamerica 
Letter, supra note 54; Letter of Life Insurance 
Company of the Southwest (Sept. 10, 2008) 
(‘‘Southwest Letter’’); Voss Letter, supra note 13. 

applicable, would impose costs 
associated with accounting, legal, and 
other professional personnel, and the 
design and operation of automated and 
other compliance systems.320 

E. Commission Action To Minimize 
Effect on Small Entities 

The Regulatory Flexibility Act directs 
us to consider significant alternatives 
that would accomplish the stated 
objective, while minimizing any 
significant adverse impact on small 
entities. In connection with the 
adoption of rule 151A and rule 12h–7, 
we considered the following 
alternatives: 

• Establishing different compliance or 
reporting requirements or timetables 
that take into account the resources 
available to small entities; 

• Further clarifying, consolidating, or 
simplifying the requirements for small 
entities; 

• Using performance standards rather 
than design standards; and 

• Providing an exemption from the 
requirements, or any part of them, for 
small entities. 

Because no insurers that currently 
issue indexed annuities or that will be 
covered by the Exchange Act exemption 
are small entities, consideration of these 
alternatives for those insurance 
companies is not applicable. Small 
distributors of indexed annuities that 
choose to enter into networking 
arrangements with registered broker- 
dealers, which we believe will be likely 
once rule 151A is adopted, would not be 
subject to ongoing reporting, 
recordkeeping, or other compliance 
requirements. However, because some 
small distributors may choose to register 
as broker-dealers, we did consider the 
alternatives above for small distributors. 

Commenters did not suggest any 
alternatives specifically addressed to 
small entities. Some commenters 
suggested that the Commission, instead 
of adopting a rule that defines certain 
indexed annuities as not being ‘‘annuity 
contracts’’ under Section 3(a)(8), should 
instead define a safe harbor that would 
provide that indexed annuities that 
meet certain conditions are entitled to 
the Section 3(a)(8) exemption.321 We are 
not adopting this approach for two 
reasons. First, such a rule would not 
address in any way the federal interest 

in providing investors with disclosure, 
antifraud, and sales practice protections 
that arise when individuals are offered 
indexed annuities that expose them to 
investment risk. A safe harbor would 
address circumstances where 
purchasers of indexed annuities are not 
entitled to the protections of the federal 
securities laws; one of our primary goals 
is to address circumstances where 
purchasers of indexed annuities are 
entitled to the protections of the federal 
securities laws. We are concerned that 
many purchasers of indexed annuities 
today should be receiving the 
protections of the federal securities 
laws, but are not. Rule 151A addresses 
this problem; a safe harbor rule would 
not. Second, we believe that, under 
many of the indexed annuities that are 
sold today, the purchaser bears 
significant investment risk and is more 
likely than not to receive a fluctuating, 
securities-linked return. In light of that 
fact, we believe that is far more 
important to address this class of 
contracts with our definitional rule than 
to address the remaining contracts, or 
some subset of those contracts, with a 
safe harbor rule. 

The Commission believes that 
different registration, compliance, or 
reporting requirements or timetables for 
small entities that distribute registered 
indexed annuities would not be 
appropriate or consistent with investor 
protection. The rules will provide 
investors with the sales practice 
protections of the federal securities laws 
when they purchase indexed annuities 
that are outside the insurance 
exemption. These indexed annuities 
would be required to be distributed by 
a registered broker-dealer. As a result, 
investors who purchase these indexed 
annuities after the effective date of rule 
151A would receive the benefits 
associated with a registered 
representative’s obligation to make only 
recommendations that are suitable. The 
registered representatives who sell 
registered indexed annuities would be 
subject to supervision by the broker- 
dealer with which they are associated, 
and the selling broker-dealers would be 
subject to the oversight of FINRA. The 
registered broker-dealers would also be 
required to comply with specific books 
and records, supervisory, and other 
compliance requirements under the 
federal securities laws, as well as to be 
subject to the Commission’s general 
inspections and, where warranted, 
enforcement powers. 

Different registration, compliance, or 
reporting requirements or timetables for 
small entities that distribute indexed 
annuities may create the risk that 
investors will receive lesser sales 

practice and other protections when 
they purchase a registered indexed 
annuity through a distributor that is a 
small entity. We believe that it is 
important for all investors that purchase 
indexed annuities that are outside the 
insurance exemption to receive 
equivalent protections under the federal 
securities laws, without regard to the 
size of the distributor through which 
they purchase. For those same reasons, 
the Commission also does not believe 
that it would be appropriate or 
consistent with investor protection to 
exempt small entities from the broker- 
dealer registration requirements when 
those entities distribute indexed 
annuities that fall outside of the 
insurance exemption under our rules. 

Through our existing requirements for 
broker-dealers, we have endeavored to 
minimize the regulatory burden on all 
broker-dealers, including small entities, 
while meeting our regulatory objectives. 
Small entities that distribute indexed 
annuities that are outside the insurance 
exemption under our rule should 
benefit from the Commission’s reasoned 
approach to broker-dealer regulation to 
the same degree as other entities that 
distribute securities. In our existing 
broker-dealer regulatory framework, we 
have endeavored to clarify, consolidate, 
and simplify the requirements 
applicable to all registered broker- 
dealers, and the rules do not change 
those requirements in any way. Finally, 
we do not consider using performance 
rather than design standards to be 
consistent with investor protection in 
the context of broker-dealer registration, 
compliance, and reporting 
requirements. 

VIII. Statutory Authority 

The Commission is adopting the 
amendments outlined above under 
Sections 3(a)(8) and 19(a) of the 
Securities Act [15 U.S.C. 77c(a)(8) and 
77s(a)] and Sections 12(h), 13, 15, 23(a), 
and 36 of the Exchange Act [15 U.S.C. 
78l(h), 78m, 78o, 78w(a), and 78mm]. 

List of Subjects in 17 CFR Parts 230 and 
240 

Reporting and recordkeeping 
requirements, Securities. 

Text of Rules 

■ For the reasons set forth in the 
preamble, the Commission amends Title 
17, Chapter II, of the Code of Federal 
Regulations as follows: 
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PART 230—GENERAL RULES AND 
REGULATONS, SECURITIES ACT OF 
1933 

■ 1. The authority citation for Part 230 
continues to read in part as follows: 

Authority: 15 U.S.C. 77b, 77c, 77d, 77f, 
77g, 77h, 77j, 77r, 77s, 77z–3, 77sss, 78c, 78d, 
78j, 78l, 78m, 78n, 78o, 78t, 78w, 78ll(d), 
78mm, 80a–8, 80a–24, 80a–28, 80a–29, 80a– 
30, and 80a–37, unless otherwise noted. 

* * * * * 
■ 2. Add § 230.151A to read as follows: 

§ 230.151A Certain contracts not 
‘‘annuity contracts’’ or ‘‘optional annuity 
contracts’’ under section 3(a)(8). 

(a) General. Except as provided in 
paragraph (c) of this section, a contract 
that is issued by a corporation subject to 
the supervision of the insurance 
commissioner, bank commissioner, or 
any agency or officer performing like 
functions, of any State or Territory of 
the United States or the District of 
Columbia, and that is subject to 
regulation under the insurance laws of 
that jurisdiction as an annuity is not an 
‘‘annuity contract’’ or ‘‘optional annuity 
contract’’ under Section 3(a)(8) of the 
Securities Act (15 U.S.C. 77c(a)(8)) if: 

(1) The contract specifies that 
amounts payable by the issuer under the 
contract are calculated at or after the 
end of one or more specified crediting 
periods, in whole or in part, by 
reference to the performance during the 
crediting period or periods of a security, 
including a group or index of securities; 
and 

(2) Amounts payable by the issuer 
under the contract are more likely than 
not to exceed the amounts guaranteed 
under the contract. 

(b) Determination of amounts payable 
and guaranteed. In making the 
determination under paragraph (a)(2) of 
this section: 

(1) Amounts payable by the issuer 
under the contract and amounts 
guaranteed under the contract shall be 
determined by taking into account all 
charges under the contract, including, 
without limitation, charges that are 
imposed at the time that payments are 
made by the issuer; and 

(2) A determination by the issuer at or 
prior to issuance of the contract shall be 
conclusive, provided that: 

(i) Both the methodology and the 
economic, actuarial, and other 
assumptions used in the determination 
are reasonable; 

(ii) The computations made by the 
issuer in support of the determination 
are materially accurate; and 

(iii) The determination is made not 
more than six months prior to the date 
on which the form of contract is first 
offered. 

(c) Separate accounts. This section 
does not apply to any contract whose 
value varies according to the investment 
experience of a separate account. 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 3. The authority citation for Part 240 
continues to read in part as follows: 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 
77s, 77z–2, 77z–3, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 
78j–1, 78k, 78k–1, 78l, 78m, 78n, 78o, 78p, 
78q, 78s, 78u–5, 78w, 78x, 78ll, 78mm, 80a– 
20, 80a–23, 80a–29, 80a–37, 80b–3, 80b–4, 
80b–11, and 7201 et seq. ; and 18 U.S.C. 
1350, unless otherwise noted. 

* * * * * 
■ 4. Add § 240.12h–7 to read as follows: 

§ 240.12h–7 Exemption for issuers of 
securities that are subject to insurance 
regulation. 

An issuer shall be exempt from the 
duty under section 15(d) of the Act (15 
U.S.C. 78o(d)) to file reports required by 
section 13(a) of the Act (15 U.S.C. 
78m(a)) with respect to securities 
registered under the Securities Act of 
1933 (15 U.S.C. 77a et seq.), provided 
that: 

(a) The issuer is a corporation subject 
to the supervision of the insurance 
commissioner, bank commissioner, or 
any agency or officer performing like 
functions, of any State; 

(b) The securities do not constitute an 
equity interest in the issuer and are 
either subject to regulation under the 
insurance laws of the domiciliary State 
of the issuer or are guarantees of 
securities that are subject to regulation 
under the insurance laws of that 
jurisdiction; 

(c) The issuer files an annual 
statement of its financial condition 
with, and is supervised and its financial 
condition examined periodically by, the 
insurance commissioner, bank 
commissioner, or any agency or officer 
performing like functions, of the issuer’s 
domiciliary State; 

(d) The securities are not listed, 
traded, or quoted on an exchange, 
alternative trading system (as defined in 
§ 242.300(a) of this chapter), inter-dealer 
quotation system (as defined in 
§ 240.15c2–11(e)(2)), electronic 
communications network, or any other 
similar system, network, or publication 
for trading or quoting; 

(e) The issuer takes steps reasonably 
designed to ensure that a trading market 
for the securities does not develop, 
including, except to the extent 
prohibited by the law of any State or by 
action of the insurance commissioner, 
bank commissioner, or any agency or 

officer performing like functions of any 
State, requiring written notice to, and 
acceptance by, the issuer prior to any 
assignment or other transfer of the 
securities and reserving the right to 
refuse assignments or other transfers at 
any time on a non-discriminatory basis; 
and 

(f) The prospectus for the securities 
contains a statement indicating that the 
issuer is relying on the exemption 
provided by this rule. 

January 8, 2009. 
By the Commission. 

Elizabeth M. Murphy, 
Secretary. 

Opening Remarks and Dissent by 
Commissioner Troy A. Paredes 

Regarding Final Rule 151A: Indexed 
Annuities and Certain Other Insurance 
Contracts 

Open Meeting of the Securities & Exchange 
Commission 

December 17, 2008 

Thank you, Chairman Cox. 
I believe that proposed Rule 151A 

addressing indexed annuities is rooted in 
good intentions. For instance, at the time the 
rule was proposed, the Commission watched 
a television clip from Dateline NBC that 
described individuals who may have been 
misled by seemingly unscrupulous sales 
practices into buying these products. Part of 
our tripartite mission at the SEC is to protect 
investors, so there is a natural tendency to 
want to act when we hear stories like this. 

However, our jurisdiction is limited; and 
thus our authority to act is circumscribed. 
Rule 151A is about this very question: The 
proper scope of our statutory authority. 

In our effort to protect investors, we cannot 
extend our reach past the statutory stopping 
point. Section 3(a)(8) of the Securities Act of 
1933 (’33 Act) provides a list of securities 
that are exempt from the ’33 Act and thus, 
by design of the statute, fall beyond the 
Commission’s reach. The Section 3(a)(8) 
exemption includes, in relevant part, ‘‘[a]ny 
insurance or endowment policy or annuity 
contract or optional annuity contract, issued 
by a corporation subject to the supervision of 
the insurance commissioner * * * of any 
State or Territory of the United States or the 
District of Columbia.’’ I am not persuaded 
that Rule 151A represents merely an attempt 
to provide clarification to the scope of 
exempted securities falling within Section 
3(a)(8). Instead, by defining indexed 
annuities in the manner done in Rule 151A, 
I believe the SEC will be entering into a 
realm that Congress prohibited us from 
entering. Therefore, I cannot vote in favor of 
the rule and respectfully dissent. 

Rule 151A takes some annuity products 
(indexed annuities), which otherwise may be 
covered by the statutory exemption in 
Section 3(a)(8), and removes them from the 
exemption, thus placing them within the 
Commission’s jurisdiction to regulate. If the 
Commission’s Rule 151A analysis is wrong— 
which is to say that indexed annuities do fall 
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1 See generally SEC v. Variable Annuity Life Ins. 
Co. of Am., 359 U.S. 65 (1959); SEC v. United 
Benefit Life Ins. Co., 387 U.S. 202 (1967). 

2 See Malone v. Addison Ins. Mktg., Inc., 225 F. 
Supp. 2d 743 (W.D. Ky. 2002). 

3 Otto v. Variable Annuity Life Ins. Co., 814 F.2d 
1127 (7th Cir. 1987). The Supreme Court denied the 
petition for a writ of certiorari. 

within Section 3(a)(8)—then the SEC has 
exceeded its authority by seeking to regulate 
them. In other words, the effect of Rule 151A 
would be to confer additional authority upon 
the SEC when these products, in fact, are 
entitled to the Section 3(a)(8) exemption. 

The Supreme Court has twice construed 
the scope of Section 3(a)(8) for annuity 
contracts in the VALIC and United Benefit 
cases.1 I believe the approach embraced by 
Rule 151A conflicts with these Supreme 
Court cases. Although neither VALIC nor 
United Benefit deals with indexed annuities 
directly, the cases nevertheless are 
instructive in evaluating whether such a 
product falls within the Section 3(a)(8) 
exemption. And despite the adopting 
release’s efforts to discount its holding, at 
least one federal court applying VALIC and 
United Benefit has held that an indexed 
annuity falls within the statutory exemption 
of Section 3(a)(8).2 

When fixing the contours of Section 
3(a)(8), the relevant features of the product at 
hand should be considered to determine 
whether the product falls outside the Section 
3(a)(8) exemption. Rule 151A places singular 
focus on investment risk without adequately 
considering another key factor—namely, the 
manner in which an indexed annuity is 
marketed. 

Moreover, I believe that Rule 151A 
misconceptualizes investment risk for 
purposes of Section 3(a)(8). The extent to 
which the purchaser of an indexed annuity 
bears investment risk is a key determinant of 
whether such a product is subject to the 
Commission’s jurisdiction. Rule 151A denies 
an indexed annuity the Section 3(a)(8) 
exemption when it is ‘‘more likely than not’’ 
that, because of the performance of the linked 
securities index, amounts payable to the 
purchaser of the annuity contract will exceed 
the amounts the insurer guarantees the 
purchaser. This approach to investment risk 
gives short shrift to the guarantees that are a 
hallmark of indexed annuities. In other 
words, the central insurance component of 
the product eludes the Rule 151A test. More 
to the point, Rule 151A in effect treats the 
possibility of upside, beyond the guarantee of 
principal and the guaranteed minimum rate 
of return the purchaser enjoys, as investment 
risk under Section 3(a)(8). I believe that it is 
more appropriate to emphasize the extent of 
downside risk—that is, the extent to which 
an investor is subject to a risk of loss—in 
determining the scope of Section 3(a)(8). 
When investment risk is properly conceived 
of in terms of the risk of loss, it becomes 
apparent why indexed annuities may fall 
within Section 3(a)(8) and thus beyond this 
agency’s reach, contrary to Rule 151A. 

Not only does Rule 151A seem to deviate 
from the approach taken by courts, including 
the Supreme Court, but it also appears to 
depart from prior positions taken by the 
Commission. For example, in an amicus brief 
filed with the Supreme Court in the Otto 

case,3 the Commission asserted that the 
Section 3(a)(8) exemption applies when an 
insurance company, regulated by the state, 
assumes a ‘‘sufficient’’ share of investment 
risk and there is a corresponding decrease in 
the risk to the purchaser, such as where the 
purchaser benefits from certain guarantees. 
Yet Rule 151A denies the Section 3(a)(8) 
exemption to an indexed annuity issued by 
a state-regulated insurance company that 
bears substantial risk under the annuity 
contract by guaranteeing principal and a 
minimum return. 

In addition, Rule 151A seems to diverge 
from the analysis embedded in Rule 151. 
Rule 151 establishes a true safe harbor under 
Section 3(a)(8) and provides that a variety of 
factors should be considered, such as 
marketing techniques and the availability of 
guarantees. The Rule 151 adopting release 
even indicates that the rule allows for certain 
‘‘indexed excess interest features’’ without 
the product falling outside the safe harbor. 

An even more critical difference between 
Rule 151 and Rule 151A is the effect of 
failing to meet the requirements under the 
rule. If a product does not meet the 
requirements of Rule 151, there is no safe 
harbor, but the product nevertheless may fall 
within Section 3(a)(8) and thus be an 
exempted security. But if a product does not 
pass muster under the Rule 151A ‘‘more 
likely than not’’ test, then the product is 
deemed to fall outside Section 3(a)(8) and 
thus is under the SEC’s jurisdiction. In 
essence, while Rule 151 provides a safe 
harbor, Rule 151A takes away the Section 
3(a)(8) statutory exemption. 

I am not aware of another instance in the 
federal securities laws where a ‘‘more likely 
than not’’ test is employed, and for good 
reason. A ‘‘more likely than not’’ test does 
not provide insurers with proper notice of 
whether their products fall within the federal 
securities laws or not. If an insurer applies 
the test in good faith and gets it wrong, the 
insurer nonetheless risks being subject to 
liability under Section 5 of the Securities 
Act, even if the insurer had no intent to run 
afoul of the federal securities laws. In 
addition, under the ‘‘more likely than not’’ 
test, the availability of the Section 3(a)(8) 
exemption turns on the insurer’s own 
analysis. Accordingly, it is at least 
conceivable that the same product could 
receive different Section 3(a)(8) treatment 
depending on how each respective insurer 
modeled the likely returns. 

Further, I am concerned that Rule 151A, as 
applied, reveals that the ‘‘more likely than 
not’’ test, despite its purported balance, leads 
to only one result: The denial of the Section 
3(a)(8) exemption. In practice, Rule 151A 
appears to result in blanket SEC regulation of 
the entire indexed annuity market. The 
adopting release indicates that over 300 
indexed annuity contracts were offered in 
2007 and explains that the Office of 
Economic Analysis has determined that 
indexed annuity contracts with typical 
features would not meet the Rule 151A test. 
Indeed, the adopting release elsewhere 

expresses the expectation that almost all 
indexed annuity contracts will fail the test. 
If everyone is destined to fail, what is the 
purpose of a test? Further, there is at least 
some risk that in sweeping up the index 
annuity market, the rule may sweep up other 
insurance products that otherwise should fall 
within Section 3(a)(8). 

The rule has other shortcomings, aside 
from the legal analysis that underpins it. 
These include, but are not limited to, the 
following. 

First, a range of state insurance laws 
govern indexed annuities. I am disappointed 
that the rule and adopting release make an 
implicit judgment that state insurance 
regulators are inadequate to regulate these 
products. Such a judgment is beyond our 
mandate or our expertise. In any event, 
Section 3(a)(8) does not call upon the 
Commission to determine whether state 
insurance regulators are up to the task; 
rather, the section exempts annuity contracts 
subject to state insurance regulation. 

Second, as a result of Rule 151A, insurers 
will have to bear various costs and burdens, 
which, importantly, could disproportionately 
impact small businesses. Some even have 
predicted that companies may be forced out 
of business if Rule 151A is adopted. Such an 
outcome causes me concern, especially 
during these difficult economic times. Even 
when the economy is not strained, such an 
outcome is disconcerting because it can lead 
to less competition, ultimately to the 
detriment of consumers. 

Third, the Commission received several 
thousand comment letters since Rule 151A 
was proposed in June 2008. Consistent with 
comments we have received, I believe that 
there are more effective and appropriate ways 
to address the concerns underlying this 
rulemaking. One possible alternative to Rule 
151A would be amending Rule 151 to 
establish a more precise safe harbor in light 
of all the relevant facts and circumstances 
attendant to indexed annuities and how they 
are marketed. A more precise safe harbor 
would provide better clarity and certainty in 
this area—regulatory goals the Commission 
has identified—and would preserve the 
ability of insurers to find an exemption 
outside the safe harbor by relying directly on 
Section 3(a)(8) and the cases interpreting it. 
I believe further exploration of alternative 
approaches is warranted, as is continued 
engagement with interested parties, 
including state regulators. 

In closing, I request that my remarks be 
included in the Federal Register with the 
final version of the release. My remarks today 
do not give a full exposition of the rule’s 
shortcomings, but rather highlight some of 
the key points that lead me to dissent. I wish 
to note that these dissenting remarks just 
given represent my view after giving careful 
consideration to the range of arguments 
presented by the Commission’s staff, 
particularly the Office of General Counsel, 
the commenters, and my own counsel, as 
well as those of my fellow Commissioners. 
Although I cannot support the rule, I 
nonetheless thank the staff for the hard work 
they have devoted to its preparation. 

[FR Doc. E9–597 Filed 1–15–09; 8:45 am] 
BILLING CODE 8011–01–P 
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I Comments 

of the 
Coalitionfor IndexedProductsI RegardingProposed Rule l5lA 

I	 The Coalition for Indexed Products(the "Coalition") herebyprovides these comments on 

I	
Proposed Rule 1 51A under the Securities Act of 1933(the"ProposedRule"). The Coalition 
comprises most of the largest fixed indexed annuity issuers. who together accounted lbr more 
than$17billion in fixed indexed annuity sales in 2007. The Coalition is vitally interested inthe 

I	
ProposedRule and welcomes this opportunity to comment.l 

The Proposed Rule is profoundly llawed and the Coalition respectfully submits that the 
proposalshould be withdrawn and that the Commission should atlirm that fixed indexed 

t annuities-as characteristically structured and offered by insurers today-are not securities 
with:inthe meaning of the securities laws. As proposed. the rule would narrow the exclusion for 

t	 annuity contracts in the Securities Act of 1933(the "Act" or "'33 Act') in a way that is 
inconsistent with the plain text of the Act and the decisions of the courls. In placeof the multi-
I'actored consideration developed by the Supreme Courl and previouslyendorsed by the 

I Commission, the ProposedRule would install a test that is centered upon a novel and groundless 
definition oi"investment risk" and that ignores other important lactors identified by the Court. 

I 
Properly understood, fixed indexed annuities are in fact annuities u,'ithin the meaning of 

Section 3(a)(8) ofthe '33 Act, and the Commission'sproposalto regulate them assecurities 
manifests a misunderstanding both ofthese productsandofthe extensivestate regulatory system 

I 
for the oversight ofall fixed annuit] contracts. Because fixed indexed annuitiesalreadyare 
thoroughlyregulatedby the statesas Congress intended, the Commission also errs in claiming 
significantregulatorybeneflts for its proposaland is inconect in claiming that the proposal n'ill 

t	 furtherefficiency', competition, and capital fomation. In truth, the benefits olaimed by the 
Commission already are realized through state regulation. The Proposed Rule would only 
imposean additional, unneoessary layer ofconflicting regulatory requirenrents that would 

I needlesslyincrease costs and drive lrom the market a substantialportion ofthe saleslbrcethat 
insurersand consumers rel1'upon for the delivery of fixed indexedannuities. As it raises the 

'J The Coalition's member companies are Allianz Life Insurance Company of Norlh America, 
American Bquity Investment Life Insurance Company,Aviva l,ife andAnnuity Company, 

I Conseco Insurance Company, EquiTrust Life Insurance Company,Life Insurance Company of 
the Southwest (aNational Life Group company), Midland National Life Insurance Company. 
National Western Life Insurance Company, North AmericanCompany for Life and Health 

I Insurance,OM Financial l-ife lnsurance Company (an Old Mutual company). and OM Financial 
Life InsuranceComnanyof New York. 

I

I




I 
T	 costspaid by senior citizens and others lbr thesepopular products, the Proposed Rule would also 

I 
restdctcompetition and the productsavailableto consurners and would impose a burden that 
falls parlicularly hard on the small businessmen and rvomen who are integral to the sale of 
annuitiesandother insuranceproducts. 

t For these reasons and the reasons set forlh at lenglh below, the Coalition asks that the 
Commissionwithdraw its Proposed Rule and afhrm that fixed indexed annuities as described 
below are annuity contracts that fall outside the Commission's regulatoryauthority.r 

I I. Factual Background: Fixed Indexed Annuities And Proposed Rule 151A. 

t A. Fixed IndexedAnnuities. 

I 
Fixed lndexed Annuities ("FIAs") are annuity contractsunder which purchasersreceive a 

credit based upon the peformance ofone or more equity or bond indices, such asthe S&P 500 
CompositeStock Price lndex or the Lehman Brothers Bond Index. Interest creditedto an FIA 
contractis periodically "locked in" (typically on an annualbasis) so that previouslyeamed 

I
 interestcredits-like the principal itself-are protectedagainst future decline in value.


The additional, index-basedinterestcomponent ofthe contract gives the purchaserthe 

I 
t opportunity to havehis policy credited with a potentiallyhigher interest rate than might be 

credited on traditional fixed-rate products-^historically,FIA interest credits haveaveraged I to 2 
percenthigher than comparable fixed rates.' In yearsthat the index declines, the purchaser 
receives no indexed interest, but all previouslycredited interest and premium payments are 
unaffected. The index-based component thus providesthepurchaserthe opportunity for higher 
indexedinterest in yearsthat the index rises, while protectingagainst index declines. Holdersof 

t fixed indexedannuitieshaveexperiencedno reduction in contract values at anypoint during the 
volatile markets of recent vears. 

t 
t 2The Coalition previously requestecl an extension of the comment periodfor 90 days in order to 

fully respondto the issues raised in the Proposing Release. See Comment of the Coalition for 

I	
Indexed Products (Aug. 19, 2008). The Coalition again ernphasizes that,given more time" it 
could developa fuller analysis of the Proposed Rule and provide a more complete response to 
the significant issues presented by the Proposing Release. 

I	
3See Assocs. in Atlolescent Psychidtry.5.C..v. IIome LiJb Ins. Co.,941 F.2d 561, 565 (7thCir. 
I 99 | ) (Easterbrook. J .1 ("AIAP") (noting that traditional fixed annuitiestypically "carry 
relatively low (implicit) rates olretum evenin an inflation-free economy, becauseunderwriters 

t cannot readily hedge againstchanges in the economy-wide rate of return"). Seealso September 
10,2008, Statement of Mark Meyer, Ph.D., at 7 (attachedas Addendum hereto) ("[T]he average 
annual credits will have an appreciably highervalue than for the comparable lixed-rate annuity 

I dueto the typical historic characteristic ofequity index increases exceeding the risk-lree ratethat 
is embeddedin option pricing."). 

t

I




I 
J The formula for calculating the amount of the indexed interest is generally reset annually 

in advance and includesa method to measurethe change in the index. the percentageofthe 

T change allowed (the "pafticipation rate"). and a minimum interest credit (the "floor") u'hich is 

neverless than zero. Upper-end "caps" areoften applied to the amount ofindex-related credits 
for a given year-a 6 percentannual"cap" or 3 percentmonthly cap, for example, would 

I constitute the maximum amount credited thatyearor month for index-related gains. Features 

suchas caps, participation rates, asset fees, spreads. and floors all have the effect ofdefining and 
moderating the impact of market factors by placingpre-determinedupper and lower limits on the 

I amount of the contract's index-related credits. 

A critical feature of FIAs is the applicabilityof minimum nonforfeiture laws. These 

T laws-which apply to fixed rate annuities also, but not to variableproducts require FIAs to 
have a guaranteed minimum contractvalue even after any costs and charges are taken into 
account. Thus, after taking into account possible withdrar.val charges discussed below, the 

I contract value must be equal to at least 87.5 percentof initial premiums carried forward with 
interest at a rate ofbetween 1 and 3 percent per year, dependingon a legally-prescribed interest 
ratebenchmark.a 

I	 Fixed indexed annuitiesgenerallyalso include liquidity options and mortality features. 
The liquidity options typically include(i) annualpenalty-freewithdrawalsofup to 10 percentof 

t the valueof the contract; (ii) the ability to annuitize and receive a stream of paymentsfor life 
and/or a specified period (theseannuitizationoptionsfrequently can be exercised before the end 
of the withdrawal charge periodwithout the imposition of any withdrawal charge);(iii) a nursing 

I home rider which permitsincreasedwithdrawals of a specified percentageofthe contract value if 
the policyholderentersa nursing home; (iv) a terminal illness rider which permitsa withdrarval 
of some or all of the contract value if the policyholder is terminally ill; and (v) for those fixed 

I indexed annuities sold in qualifiedmarkets-such as Section 403(b), eligible govemmental 457, 
andother 401(a) markets-policy loans may be issued up to statutory and/or plan limits. 

I Two mortality features are common in FIAs. Generally. upon the death of the 
policyholder(or annuitant), the full contract value is paid to the named beneliciaries without 
deduction olwithdrawal charges.Policyholders may also sometimes zLnnuitizetheir full contract 

I value" without deduction of withdralval charges. at any time after the first contract year lbr a 
periodbasedon life expectancy. 

I When an FIA is sold, no sales charge is typically assessed. Instead, sales comrnissions 
arepaid from the insurance company's generalassets, allowing 100percentofthe premium paid 

t	 oThe minimum annual rate ofinterest is the lesserof (i) 3 percent per year or (ii) the five-year 

I	
Constant Maturity Treasury Rate reporled by the Federal Reserve, reduced by 1.25 Io 2.25 
percentbut not less than 1percent. ,SeaNAIC Standard Nonforfeiture Law. This guaranteed 
minimum nonforfeiture value applies only at sunender oithe annuity contract; it does not 
establish a minimum oolicv value or cash value. 

I

I

I




I 
I	 to be applied to the contract. In addition. minimum nonforl'eiturelaws guaranteethat a contract 

ownerwill receive no less than 87.5 percent of premiumsplus a minimum amual rate of interest 

evenif the contractis surrendered in the first year,regardlessofany otherwiseapplicableI	 withdrawal charge. As rellectedin the table attachedhereto as Exhibit A, the guaranteesin 

index products are comparable to those in traditional fixed-rateannuities.'' 

I Unlike premiumsfrom variable annuities.100percent of premiums from indexed 

annuitiesandother fixed annuitiesare deposited in the insurer's"generalaccount"and,after 

I deductionsfor expenses related to the sale ofthe annuity, investedin the general account. 

Indexed and other fixed annuitypremiums are not placed in a segregated accountas is the case 

oia variable annuity. A typical insurer'sgeneralaccountis invested in "permitted investments" 

I as specified by state law and consists primarily of high-quality fixed income securities, u.S. and 

govemment agency bonds, and other high-quality permitted assets.o The insurer bears the risk 

that changing interestrates and credit conditionswill affect the value of the assets in its general 

I 
I account. Poor performance ofthe assets in the insurer'sgeneral account may require the insurer 

to reduce shareholders'equity to satisfyits obligations to polic;-holders. The insurer thus bears a 

wide variety of significant risks, including credit risk, prepayment and extension risk, interest 

raterisk, asset/liability matchingrisk, and hedging risk. 

t 
The insurer is required by state insurancelaws to maintain prescribed levels ofcapital to 

support the risks of its business.Even higher capital levels may be required by rating agencies. 

T 
The level ofreserves the insurer maintainsfor its annuity liabilities is also govemedby state 
insurance laws. Capital and reserve requirements for FIAs are calculated in a substantially 
identicalmanner to the calculation for traditional fixed annuities. Purchasersof FlAs are further 

I 
protectedby comprehensive "guarantyfund" laws similar to FDIC insurance. State insurance 
laws generally provide guaranteefund coverage ofat least$100,000per contract owner (in the 
event ofthe insurance company's insolvency)that is similar to the coverage for traditional fixed 
annuities,and substantially different from the coverage for traditional variable annuities. 

I 
I 

sAs the Commission notes, some FlAs have been registered when there is an "absenceofany 
guaranteedinterestrate or the absence of a guaranteed minimum value." See Indexed Annuities 
and Certain Other InsuranceContracts,SecuritiesAct Release Nos. 33-8933, 34-58022, 73 Fed. 

I 
Reg. 37,752, 37 .754n.11(July 1,2008)[hereinafterProposingRelease]. In this comment,we 
addressFIAs as characteristically structuredand offered by insurers today. namely" productsthat 
(l) meet state minimum nonforfeiturerequirements;(2) declareparticipation rates, caps, and 
spreadsa.vear in advance; (3) do not credit negative interest; and (4) "lock in" credited interest 
againstluture declines in value. t	 6A small portion ofFIA premiumsarenot invested in typical generalaccount bond investment 

I assetsbut are invested in options and other similar types ofvehicles to hedge against applicable 
market movements. Pursuant to most state laws, insurance companies in their generalaccounts 
arepermittedto "hedge" but not "speculate." The insurance company not the puchaser 

I assumesthe potentially significantrisks related to hedging, including changes in value and 
counterpafiy perfbrmance. 

I

I




I 
I	 Companiesthat offer fixed indexed annuities generallyadhereto adverlising rules-some 

T 

of which are prescribed by state law-that limit the ways in which fixed indexed annuities are 

marketed. For example, a variety of terms areprohibited that might confuse the customer as to I the t-vpe of producr being sold. 
'l'hepractice of Coalition members and the prevailingpractice in 

the inclustry is to emphasize the salety and stability ofthe products. as well as the lact that FIAs 

arenot investments in or altematives to the stock market. Guaranteedminimum interest ratest must be disclosed, andother similar features that protectagainsta reduction in value and provide 

long-termretirement security are also disclosed.The productsarepresentedas long-term 
savings vehicles. 

Except for the operation of the index interest crediting component ofthe product,the 

I essentialelements offixed indexedannuitiesare identical to traditional fixed annuities. Unlike 
variable annuities andmutual funds, fixed indexed annuities do not credit "negative returns"to 

contractvalue. Also unlike variable annuities and mutual funds, fixed indexed annuities provide 

I	 a guaranteed minimum nonlorfeiture value. Fixed indexed annuities are subject to pemitted 
investmentlaws, higher capital requirements, andguarantyfund coverage; variable annuities are 
not. All annuity productstypically require a purchaserto pay fees for administrative costs or to 

I	 agreeto remain in the annuity contract for a certain periodof time. with penalties-sometimes 
calledsurrender or withdrau'al charges-fbr prematurely removing funds in excess of the 
amounts that are allowed by the many liquidity features noted above. It should go without 

costs of premature rvithdrawals that impair the economic expectations on which the contract was 
based-are not a basis to distinguish fixed indexed annuities from other fixed annuities w-hich 

I share the same feature under close supenision of state law. See also Assocs. in Adolescent 

T saying that withdrarval charges which aregenerallyincludedin annuity contracts to cover the 

Psychiarry,	S.C.v. HomeLife Ins. Co.,94l F.2d 561,567 (7th Cir. 1991)(Easterbrook,J.) 
(*AIAP") (stating withdrawal charges do "nothing to throw investment risk on the investor")

I	 (emphasisin original). 

I 
As discussed n-rorefully at pages20-27 below, states have a comprehensive regulatory 

systemfor flxed indexed annuities and other fixed annuity products,elements of which include 

I 
mandatory disclosure ol' productterms; contract "readabilit-v";evaluation of "suitability" of the 
productfor the purchaser:monitoring of marketing; and authority to investigate complaints and 
institute enforcement actions regarding improper practices. Indeed, even as the Commission 
proposesto regulate fixed indexed annuities assecurities.it has encouraged stateregulation of 

I 
the productsas annuities and relies upon that regulation to this day. 

B. The Proposed Rule. 

ProposedRule 15lA would define a classofannuitiesthat would be deemed not Io be an I	 annuity or optional annuity within the meaning of Section 3(a)(8) oithe '33 Act. The Proposed 

I 
I 

Rule has tw.o prongs. The first determineswhether the product is within the bounds of the rule at 
all by inquiring r'vhetherthe annuity is "indexed" in somefashion; the second prongthen applies 
a purporledlycloser analysis to determine lvhether the product is indeed nol an annuity for 
purposesof Section 3(a)(8). Specifically. underProposedRule 151A an annuity wouldbea 
securitf if: 

t

I




T 
I	 (1) Amounts payableby the issuer under the contract are calculated, in whole or In 

I 
par1,by reference to the perlbrmanceofa security, including a groupor index of 
secu tlest and 

(2) 	 Amountspayable by the issuer under the contract ars more likely than not to 
exceed the amoutts guaranteedunder the contract. 

I Indexed Annuities and Cerlain Other Insurance Contracts, Securitics Ac1 Release Nos. 33-8933, 

I 

34-58022,73Fed. Reg. 37,752,37,774 (July 1,2008)[hereinafterProposing Release]. The 
secondprong puryortedlyaccountsfor investment risk borne by the purchaser.The status underI the '33 Act of annuities that fall outside the definition (i.e..arenot "not an annuity") "would 
continue to be determined by reference to the invcstment risk and marketing tests articulated in 
existing case law under Section 31a.,)18; the Commission's safeand.to the extent applicable. 

harbor rule | 51." ProposingReleaseat 37,762.


I lI. Fixed Indexed Annuities Are Annuify Contracts Within The Meaning Of Section 
3(a)(8). 

I 
I Section 3(a)(8) of the '33 Act excludes lrom the Ac1 any annuity contnct (or optional 

annuitycontract) issued by an insurance company subject to the supervision ofa state insurance 
commissioner(or similar entity or official).' The plain meaning and purposeof the Act, 
SupremeCourt precedent, and lower court decisions all make clear that fixed indexed annuities 
as characteristically structured are covered by Section 3(a)(8) and are exempt from regulation by 
the Commission. The Commissionshouldacknowledge this and withdraw its Proposed Rule. 

I A. Fixed Indexed Annuities Are Annuirr- Contracts lVithin The Plain Meaning Of The 
Statute.

I Application of Section 3(a)(8) begins with the plain meaning ofthe words in the statute. 

T 
BedRoc Ltd., LLC v. United Stales, 541 U.S. 116, 183 (2004). In relevant part.Section 3(a)(8) 

' "Security"would have the same meaning it has in Section 2(a)(l) ofthe '33 Act. ^See 
ProposingReleaseat 37,759. 

I 8 Section 3(a)(8) ofthe Act provides in full: 

I	
Section 3. (a) Except as hereinafier expressly provided.the provisionsof 
this title shall not apply to any ofthe following classes ofsecurities: 

t
 (8) Any insurance or endowment policy or annuity contract or optional

annuity contract. issued by a corporation subject to the supervision of the 

I	
insurance commissioner, bank commissioner! or any agency or officer 
performing like functions, ofany State or Tenitory ofthe United States or 
the District of Columbia[.1 

I A productfallingwithin Section 3(a)(8) is also exempt irom all other provisionsofthe Act. 
Tcherepninv. Knight,389U.S. 332,342-43 n.30(1967);ProposingReleaseat 3'7.755 n.27. 

I

I




I 
I excludes"[a]ny insurance or endowmentpolicy or annuity contract or optional annuity contract" 

from the SecuritiesAct. Two thingsarenotable about this language: First, ifa contract is an 

I annuity (andis issued by a corporation regulated by a state insurance commission or the like). it 
is exempt from SEC regulation. Section 3(a)(8) is not an invitationfor the Commissionto 
speculate about the fpes ofannuities that Congress might havewished the SEC to regulate and 

I thoseleft lbr the states. And the Commission's vierv ofthe "regulatoryandprotective purposes" 
(ProposingRelease at 37,757; citation omitted) of the securities larvs will not suffice to regulate 
an instrumentotherwiseproperly regarded as an annuity, not a secudtY. 

I Second,the text of Section 3(a)(8) separately refers to insurance policiesard annuity 
contracts-the two are not the same, and the Commission may not predicatea rule on the 

I assumptionthat annuitiesmust display a// the characteristics of lile insurance. for instance, and 
none that are associated with investments."[C]ontractsof life insurance and ofannuity are 
distinctly different," I J. Appleman & Appleman, InsuranceLaw and Practice, S 84, at 295 

I (1981).and in some respects "[a]nnuitycontractsmust. . . be recognized as investments rather 
than insurance." Nationsbank ol N.C. v. VALIC,513 U.S. 251,259(1995)(quotingApplebaum 
& Applebaum); Proposing Releaseat37,751n.42(recognizingannuitiesas a "fotm of 

I 
I investment"). Thus, to shorv that a product entails elements of the"'investment experience"' 

(ProposingRelease at 37,758; citation omitted) is merely to show that it possessescharacteristics 
ofan annuity,which are excluded underSection 3(a)(8). That fixed indexed annuities, like all 
annuities, display some investmentcharacteristicsnot fbund in life insurance contracts is hardly 
a basis to conclude that they are securities that may be regulatedby the Commission." 

I
 It is notable as well that fixed indexedannuities are regulatedthoroughly by the states.

which recognize themas annuities, not securities. Sea Buyer's GuideTo Fixed Deferred 
Anr.ruitiesWith Appendix For Equity-Indexed Annuities, National Associationof Insurance 

I Commissioners, at 6 (attachedasExhibil B): "When you buy an equity-indexed annuityyou 
own an insurance contract. You are not buving share of any stock or index." And see Comment 

I 'The Proposing Release quotesout ofcontext Justice Brennan'sreferenceto "the investment 

I 
experience"in his concurring opinion in S/C v. tr/oriable Annuity LiJb Insurance Co. of Amerita. 
359 U.S. 65,77-78(1959)(Brennan,J., concurring). Justice Brennan refened in full to a stock­
holder being "a sharer in the investmentexperience of the company" that solicited her 

t investment literally, a shareholder. Id. at 77 (emphasesadded). ln such a case,"the coin ofthe 
company'sobligationis not money but is rather the presentcondition of its investment porlfolio." 
Id. at 78 (emphasisadded). It was this fact-not the fact of investmentrisk alone that was 

I centralto Justice Brennan's conclusionthata variable annuity whosevalne was detennined by 
the portfolio of the issuing company was a security. See id. at 78-79 ("['I']he majority of [the 
securitieslaws'] provisionsare of greatestregulatory relevance . . . where the investors . . . 

I porticipote on an 'eqttity' bctsisin the inveslment experience of the enterprise") (emphasis 
added);zd al 80 ("[W]here the investoris asked to put his money in a scheme for mandgingit on 
an etluily basis. it is evident that the FederalAct's controls become vital.") (emphasisadded). 

I Even as it placesinordinate reliance on this two-Justice concurring opinion, the Proposing 
Releaseouotesthe ooinion out ofconlext and misses its essential noint. 

I

I




I 
I of the National Govemors' Association(Sept.4,2008)("Statesalreadyregulate equity-indexed 

annuities as insurance products."). State regulation of the productsis not dispositive, as the 

I SupremeCoutt's decision in VALIC shows. But the Commission, like the Supreme Court. 
should"starl with a reluctance to disturb the state regulatory systems that are in actual effect, 
eitherby displacing them or by superimposing federalrequirementson transactions that are 

t tailored to meet state requirements." SECv. I/ariable Annuity Life Ins. Co. ql Am.- 359 U.S. 65, 
68 (1959).The Commission should be all the more reluctant when its Proposed Rule's 
parametersare defined by product features that are requirements ofstate lalv, such as minimum 

I guarantees:The Commission carmotpredicate a rule on a state lau'regulatory regime for 
annuities, and claim convincingly that it is regulating securities. 

I Indeed, the Commission is proceeding in an area where an1" claim to deference is at its 
low ebb. The McCarran-Ferguson Act, 15 U.S.C. $ 1012(b), establishes a rule of construction 
underwhich federal lan' shall not be interpreted to "supersedeany larv enacted by any State for 

I the purposeofregulating the business ofinsurance." McCarran-Ferguson"was intended to 
further Congress' primary objectiveof grantingthe States broad regulatorl, authority over the 
businessofinsurance." U.S. Dep't ofTreasury v. Fabe,508 U.S.491,505 (1993).Even apart 

I from the constraints imposed on the Commission by McCarran-Ferguson, the courts recognize 
that deference to an agency's legal interpretations is misplaced w'hen the agency's action would 
expand its own jurisdiction. See Adams Frtit Co. v. Barrett,4g4 U.S. 63 8, 650 (1990)("'[A]n 

I agency may not bootstrap itselfinto an area in which it has no jurisdiction."' (quotingFed. Mar. 
Comm'n v. Seatrain Lines, Inc.,4l1 U.S. 726,745 (1913)). 

T B. Courts' Interpretation ofSection 3(ct)(8)Confirm That !-ixed Indexed Annuities Are 
Annuity Contracts Under The Act. 

Court decisions: SEC v. Variable Annuity LiJb Insttrance Co. oJ Anterica, i59 U.S. 65 (1959) 
("VALIC'), and SEC v- United Benefit [nsurance Co..387 U.S. 202 (1967). Horvever,the 
productsin thosecases were fundamentally different from both traditional fixed rate annuities 

I 
I and fixed indexed annuities. 

'l'he purchaserin those cases acquired a share in a lund managed by 
the issuing company and assumed virlually the entire investment risk-namely, the risk of 
significant loss of principal due to negative investment performance while the company 

I	 The Commission attempts, as it must, to harmonize its proposedrule with two Supreme 

assumed virtually none. The value of fixed indexed arnuities, by contrast, does not depend upon 

I	
investment management b,v the issuing company. and the products provide a statutorily defined 
minimum guaranteedvalue as well as possiblyhigher values as a resull of the interest crediting 
methodology. 

l	 The difference between the productsin those cases and FIAs is thus large, whereas any 
difference between FIAs and traditional annuities is literally at the margins. Fixed indexed 
annuitiesare indeed annuities, thcy are regulated as such b-y the states, and the Proposed Rule is 

I
 neither legally justified nor u'arranted.


I	
1. I/ALIC And United BeneJit. 

The productsat issue in VALIC were variableannuities. Purchaserspaid premiums 
which were invested in a fund consistinlr larsely of common stock. Annuitants received a 

t

I




I 
I propodionate interest in the investmentfund, and benefits werepaid accordingto the f'und's after 

the fact, actual investment performance. There were no guaranteed payments, and the entire 

I principal investment was thussubject to marketperformance. In the Court's words, the contracts 
"guarantee[d] nothing to the annuitant except an interest in a portfolio of common stocks or other 
equities-an interest which has a ceiling but no floor." VALIC,359 U.S. at 72 (footnote 

I omitted). 

I 
I 
I 

On these facts, the Court held that the productswere securities falling outside the 
exemption of Section 3(a)(8). "[T]he variable annuity place[d]a// the investment risks on the 
annuitant,"the Court emphasized. and"none on the company ." Id. at 71 (emphasisadded). 
There thus was not "true underwriting ofrisks, the one earmark ofinsurance . . . ." Id. at73. 
"[T]he concept of insurance'involves some investmentrisk-taking on the part ofthe company," 
the Court explained, and"absentsomeguaranteeoffixed income, the variable annuity placesall 
the investment risks on the annuitant . . . .- Id. at 71. Because the variable annuity had "no 
element ofa fixed retum," the returns it provideddependedentirely"on the wisdom of the 
investmentpolicy"; it therefore wasproperlyregulatedas a security. Ll. at70.'" 

I ln United Benefil, purchasers' premiums were placedin a "Flexible Fund," which was 
maintained as a separate account. The company whosemarketing materials emphasized the 
investment acumen of the fund managers and the opportunity to "'share in the growth olthe 
country's economy' "-invested the Fund "with the object of producingcapitalgainsas well as I	 an interest retum, and the major part of the fund [was] invested in common stocks." 387 U.S. at 
205 & n.3. At any time before maturity the purchaserrvas entitled in the Supreme Coud's 

I words-"to hisproportionate share of the Iotal fund," and could withdraw all or part of his 
share. Id. at 205 (emphasisadded). Alternatively. the purchasercould demand cashpa1'rnentof 
a "net premium guarantee" that rose from 50 percentofhis premium payments in the first yearto 

t 100percentafter 10 years. Id. at205-06. This guaranteewas largely illusory, since the 
company had set it "by analyzingthe performanceof common stocks during the first halfofthe 
20th century and adjusting the guaranteeso that it would not have become operable uruler any 
prior conditions." Id. at 209 n.12 (emphasisadded). The guaranteewas thus "low enough that I the [company's]risk of not being able to meet it through investment [was] insignificant." 1d at 
209. See alsoOttov. Var iableAnnuityLiJb Ins.Co.,814F.2d1121,I132 (7thCir .  1986),rev'd 

t on rehearing, S | 4 F.2d 1 140 (7th Cir. 1987) ("[I]n both IVALIC and United Benefit,] the 
insurance company guaranteeda minimum returnso low as to placethe investment risk on the 
investor rather than on the insurance company."). 

I	 At maturity, the purchaser's interest in the fund terminated, and he could receive the cash 

l 
value ofthe policy as measured by his interest in the lund or the netpremium guarantee, 
"whichever [was] larger" or he could have his interest converted into a life annuityunder 

I	
'0 As noted, Justice Brennan based his concurring opinion on the vier'v that "where [the investor 
sharesin the investment experience ofthe insurance company itselfl, the l'ederally protected 
interests in disclosure to the investor ofthe nature of the coryoration to whom he is asked to 

I entrust his money and the purposesfor rvhiclr it will be used become obvious and real." Id. at 
78 .  

I

I




I 
I	 conditionsspecifiedin the contract. LlnitedBeneJit,387 U.S. at 205-06. As noted, the guarantee 

I 
was so minimal that-based on marketperformance over thepast 50years-lhe companywas 

expectedto always have the retums to fund it lrom the purchaser'sow-npayments' 

In applying Section3(a)(8), the Court first detennined to analyze the accumulation period 

I in which the purchaserwas invested in the "Flexible Fund" as a free-standing product,since 
therewas no necessary link to the annuity that the purchaser was able, but not required, to obtain 
at maturity. 

'fhe 
Court then found "little difficulty" concludingthat the Fund fell outside of 

I Section3(a)(8)'sprovision lbr annuities andin fact was an investment contract under Section 2 
of the Act. Far from being structuredin a manner resembling traditional annuities,"'Flexible 

Fund' arrangements require special modifications of state law," the Court emphasized 

I specifically.their essentially illusory "guarantee" required an exemption from state nonforl'eiture 
laws (w'hichapply with full force to FIAs). Id. ar211. The products,the Court fuilher 
emphasized,resultedin the purchaser literally holding a "proportionateshare"in a Fund that had 

I been marketed based on "the experience of United's management in professional investing" 
rather than on "the usual insurance basis of stability and security." 1d. The fact that the 
companypurported to back-stop the purchaser with a cash-value guarantee did not convert into 

t an annuity an interest that, at hearl, was simply a share in a fund invested in common stock. The 
purchaserwas a shareholder. and the fact that his investment "to somedegree is insured" by a 
minimal guaranteedid not render his investment"a contract of insurance." 1d. 

I	 2. Fixed Indexed Annuities Meet The VALIC And UnitedBenefit TesI. 

I 
I Under the criteria applied in VALIC and United Beneft, frxed indexed annuities as 

characteristically structured areplainly annuitiesexempt from SEC regulation by Section 3(a)(8). 
The purchaserofa fixed indexed annuity is not subjecting his entire principal-or anypart of 
i/ to the vagaries of the market or the perlbrmanceof an individual security. It is thus an 
entirely dilferent arrangement than in VALIC, where the purchaseressentiallyhad"nothing 

I 
I 

exceptan interest in the portfolio of common stocks or other equities." VALIC, 359 U.S. at 72. 
ln United Benefil, u,here the purchaseragainheld a "proportionateshare"in a fund of common 
stooks in a manner that was "someu'hat similar to . . . the variable annuities" in llALIC, the Court 
made clear that providing (effectively illusory) insurance of the participant'ssecurities 
investmentdid not thereupon convert an investment in securities into an insurance (or annui6') 
contract. The purchaser's interest was explicitly investment in a stock fund, and the Court 
treatedit as such. Sea also Assocs. in Adolescent Psychialry, S.C. v. Home Life Ins. Co., 941 
F.2d561, 567 (1fi Cir. 1991) (Easterbrook.J.) ("AIAP") (distinguishing circumstancesrvhereI	 "the seller [is] supplying only investment advice"). As observed in note 9 above, the Proposing 

I	
Releaseplacesheavy reliance on the two-Justice concurring opinion in VALIC authoredby 

I 
JusticeBrennan,yet the whole thrust ofthat opinion is that the securities larvs are triggered when 
"investors. . . participateon an'equity' basis in the investment experience"ofthe issuing 
company. I/ALIC,j59 U.S. at 79. 

Fixed indexed annuities, by contrast, possessthe essential elements ofa traditional 

I	
declaredrateannuityexcept that purchasers' interest credit is tied to the performanceofa stock 
index rather than being an express declared rate. Accordingly, state insurance laws 
themselves which distinguish between variableand fixed productsand exempt variable 

I 
productsliom prolectionsprovidedto fixed products.as Uniled Benefl recognizes- classily 
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I 
I FIAs as fixed productsandregulate them as such. The fact that an FIA's value may relate in pafi 

to equities' performancecannot be a sufficicnt reason to treat them as securities because ifcritl' 

I link to a stockor groupof stocks took a productoutside of Section 3(a)(8), then VALIC and 
Llnited Bene/it would simply have said so. Rather than consult the multiple factors that it did, 
the Court rvould merely have observed that the products' value increased or decreased w-iththe 

t performance ofequities; that this constituted "investmentrisk"; and that the products therefore 
were secluities. The Court applied no such analysis and the Commission may not apply it 
now. 

I In other respects as well, the contrast between FIAs and VALIC and United Benefit is 
olain. State nonlbrfeiture lar,vsguaranteethat a contract owner will receive no less than 87.5 

I percentof premiums even if thelontract is surrenderedin the first year,and assure that this 
amount will increase at a minimurn annual rate of 1 to 3 percentfor the life ofthe contract. This 
guarantee is real, genuine.and difl'erent in kind lrom the United Benefit guaranteethat had 

I required an exemptionftom state nonforfeiture laws in order to be set so low "that it rvould not 
have become operable." Llnited llene/it,387 U.S. ar 209 n.12. In UnitedBenefil the Coufi also 
placedsignificantweight on the fact that the Flexible Fund guaranteeswere "substantially" 

I lower than guaranteesfor traditional annuities (id at 208). whereas the guaranteesfor FIAs are 
quite comparableto those for traditional fixed annuities. See Exhibit A (showingthat the 
guaranteesin index productsare comparable to those in traditional fixed-rate annuities). 

T For these and other reasons, purchasersof FIAs bear no "investmentrisk" as that term is 
properlyunderstood,while the risk bome by the insurer is considerable. From the day ofissue, 

I purchasers of FlAs are assured that in the absence ofearly withdrawal they will receive their 
principal plus interest. Even in the event of early withdrawal, they are assured the lion's share of 
their principal due to state nonforfeiture lau's. The insurer, on the otherhand, must realize 

t returns sullicient to fund paymentof the guaranteedminimum value, as well as any index-related 
interest credits. The withdrawal charge itselfis not an "investmentrisk," it is a charge ofa type 
that is prevalent under an infinite variety of conkacts whose economic value depends in part on 

I their duration and which provide.accordingly.for compensation in the eventofearly 
termination.See llAP,941 F.2d at 567 (statingwithdrawalchargesdo "nothingto throw 
int:eshnent risk on the investor") (emphasisin original). The charge typically decreases to zero 

I 
I over time and is limited so as to not encroachthe minimum guaranteedvalue. it is taken 

regardlessof theperlbrmanceof the index, and has not been set or adjusted with reference to the 
long-termperformance of an.v security or groupof securities. (lompare United BeneJit,387 U.S. 
at 209 n.12 (statingthe company had set its guarantee "by analyzing the performanceof common 
stocks"). Most policiesannually exempt up to 10 percentof the valueofthe policy from 
w'ithdrawalcharges. 

I 
I Finally, as noted at pagc5 above, it is the practiceofcompanies that issue FIAs and the 

states that regulate them to tako numerous precautionsto ensure that the productsare marketed 
primarily for the safety and assurances that they offer, rather than as an invitalion to share in the 
"investmentexperience"ofthe issuing company. I/ALIC.359 U.S.at 78-79(Brennan"J.), 

I For these reasons! the coufis have had no difficulty determining that irxed indexed 
annuities and similar productsare covered by Section 3(a)(8). Applying the principles 
articulated in tr"ALIC altd UnitedBenefit. the courl in Malone v. Addison Insurance Marketing, 

I 
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I 
I 1nc.,found that the insurer ofan FIA had assumed as much or more investment risk thanthe 

purchaserbecauseit was obligated to return the premium plus the greaterof 3 percentor the 

I S&P Index, regardless of how the marketperformed. 225 F. Supp. 2d 7 43,750 (W.D. K.v. 
2002). The coufi noted that therewas no direct conelation between the benefit payments and the 
performanceof the investmentsmade with the contract owner's premium. 1d ("Plaintilf s 

I benefitpaymentsliom American Equity were not directly dependenton the performance of 
investmentsmade n{th her money. 

'lhat 
is to say, as a structural matter, Plaintiff s contract did 

not operate like a variable annuity: her payments w'ere not a ftrnction of a personalized portfolio 

I and her principal was not held in an independent account."). The only investment uncertainty 
assumed by the investor, the coud found, was lvhether she would receive interest beyond 3 
percentper year on her premiumpayment: 

I	 Plaintilf s risk was not that she would lose the valueoiher initial investment, but 
rather the risk that had she chosen a different contract her money might have been 

I worth more than 134 percent at the end ofthe ten-year contract period. That type 
ofrisk that she could have gottena better deal but for the pressureshe 
enoounteredto enter into this parlicularcontract is not the t)?e of risk central to 

t determiningwhether a security exists. 

Icl. at 751.11 

I	 Othercourt decisions are consistent wilh Malone and conflict with the Proposed Rule's 
approach, under which all fixed indexed annuities would be deemed securities through a test that 

I effectively ignores the risk borne by the insurer. ln AIAP, for example, the Seventh Circuit held 
that a "Flexible Annuity" with characteristics similar to fixed indexed annuities I'ell within the 
Section 3(a)(8) exemption. In assessingthe risks bome by insurer and insured, Judge 

I Easterbrook noted that "[n]o annuity transfers all ofthe risk to the seller." Rather. 

[a.lnyfixed annuity placeson the buyer the risk that the seller's portfolio will 

I performtoo poorly to finance the promisedpayments. Section 3(a)(8) therelbre 
necessarily exempts annuities that leave purchaserswith some investment risk. If 
on the other hand a sellerjust pinsthe label "annuity"on a mutual fund, in which 

I the buyer bears all ofthe risk, $ 3(a)(8)is inapplicable. 

941 F.2d at 566. The court also emphasized that with the productthere, as with FIAs, the 
interest component did not depend upon the investment management or advice ofthe issuer such I	 that it'1nade the 'annuity' look like a mutual fund, r.vith the seller supplying onlf investment 
advice." Id. at 561 . (11bearsnoting also that linking a company's obligation to pa-yto th€ 

I performanceof its ou,n account directl.v moves risk from company to purchaser.By contrast, 
when a company must make paymentsbased on factors other than its own portfblio's 

l " The Proposing Release acknou'ledges only ll'[alone'salternativeholding that the fixed indexed 
annuit,vqualified under SEC Rule 151, while ignoring the court's holding that the fixed indexed 

I annuit),fell wilhin Section 3(a)(8). See Proposing Release,ar31,751n.4l; Malone.225 F. Supp. 
2d  a I7  51  .  

I 
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I perfonnance,no such direct fansfer ofrisk occurs;the company bears the risk ofhaving to pay 

regardlessofits portfolio'sperformance.)See ulso Olpinv. IdealNat'1[ns.Co.,419F.2d1250, 

I 1261-6i( lOth Cir. 1969) (consideringrisks to insurer and purchaserin connection with 
endorsementto life insurance);Berent v. Kenper Corp..780F. Supp. 431, 442-4i (E.D.Mich. 

1991)(single premium life insurance policy), alf'tt,973 F.2d 1291 (6thCir. 1992); Dry-den v. 

T SunLife Assurance Co. ofCanada, 737F. Supp. 1058. 1062-63(S.D.Ind. 1989) (wholelife 

insurancepolicies with dividend feature). 

rehearing 814 F.2d 1 140 (7th Cir. 1987), the Seventh Circuit initially applied VALIC and United I	 In Otto v. Variable Annuity Life Insurance Co., 814 F .2d 1127(7th Cir' 1986), rev'd on 

Bene/it to hold that a productwith both a fixed interest rate and a non-fixed excess interest rate 

I was not an annuity, but subsequently reverseditselfbased on a factor not present with fixed 
indexed annuities. In its initial decision in Otto,Ihe Seventh Circuit understood that 
discretionarychangesin the excess interest rate aff'ected only new deposits. and that "past 

I depositswould continue to earn the interest rate in effect at the time the deposit was made," that 
is, that "VALIC in effect guaranteesthe excess interest on every deposit for the life of the 
annuity contract ." Id. at 1l 40. After briefing on a petition for rehearing the court reversed itself 

I andheld that the productwas a security, because-brieling had disclosed-VAllC had the 
'hnfettered discretion" to change the current (excess)interest rate on pastdeposits,as rvell as 
"the absolute right to stop all excess interestpayments on all deposits, pastor present." 1d at 

t 1141.The"claimedright to change established excessinterestrates and to eliminate excess 
interestpaymentsentirely al any time surely tends to shift the investment risk liom VALIC" to 
the purchaser, the courl explained. 1d (emphasisin original). With ltxed indexed annuities, by 

I 
I contrast, excess interest is typically locked-in once earned, becoming a guaranteefor which the 

company then bears the risk. Further, the interest crediting formula is stated in advance' is 
subject to statutorily prescribed minimums, and, once set, may not be changed by the insurer 
during the stated period. 

The Commission, for its pafi, took the position that evenwith the company's complete 

I discretionto set excess interest rates, the productin Otto remained an annuity. The Commissiou 
filed a Supreme Corrt amictrs briefurging cerliorari to review and reverse a "casefthat] has 
causedgreatinterest and concern in the insurance industry." Brief for the United States as 
Amictts Curiae ar 5. Variable Life Annuitlt Ins. Co. v. Otto,486 U.S. 1026(May 23, 1988) t	 (denyingcerliorari) [hereinafterOttoAmicus Briefl. In marked contrast to its Proposing 
Release where the risk bome by the company is effectively ignored the Commission stated in 

I Otto thar ''h is clear that the assumption of substantiaf investment risk' by the insurance 
company is one crucial factor." Id. at 6 (emphasisadded). The governmentexplained: 

I	 The relevant purposeofthe securitieslaws is to ensure that investors in securities 
arefully and accurately inforrned about the issuer and the investment's relevant 
features,including its risks. Thisprotection is not needed if, inter alia, the 

I insurance coktpotq,' asslonesa stlJicient share csf investnent risk, which reduces 
lhe isk Io theparticipunt, who is also protectetl by state regulalion. 

I 1d at 7 (emphasisadded and footnote omitted). B,v placing no weight on the investment risk 
assumed by the insurer in fixed indexed annuity contmcts, the Proposed Rule now takes a 

I 
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I position contrar]'to the Supreme courl's, the lower l'ederalcourts', and the commission's own 

repeated pronouncements. 

I IIr. In Designating Fixed Indexcd Annuities As Securities,The Proposal Misconstrues 
"Investment Risk," Misconstrues The SupremeCourt Cases On Which It purports 

t To Rely, And Adopts A Test That Omits Factors That The proposingRelease 
concedesAre Important In Distinguishing Annuities From Securities; The proposal 
Is Arbitrary And Capricious And Should Be Withdrawn. 

I The ExecutiveSummary to the Proposing Release promises a rule that is based ,.upona 
familiar concept: The allocation ofrisk." "lnsuranceprovides protection against risk,,.the 
Commissionexplains,"and the courls have held that the allocationof investment risk is at	 signilicant factor in distinguishing a security from a contract ofinsurance." ProposingReleaseat 
37"752.

I The rule and analysis that the Commissionprovides.hor.vever,lall short ofthose 
benchmarks.The courts have, as the Commission says, made the allocation of investment risk 

I 
allocationby ignoring the risk borne by the company; it distorts the two-sided natwe of this 
allocationby adopting a novel definition ofinvestor risk that is far from "familiar": and it lails to 
give any weight to other factors emphasizedby the Supreme Couft and acknowledged by the 
Commissionto be sign i f icanl .  

I "a significant factor" in applying 3(a)(8). But the Proposing Releaseoverlooksboth sides ofthat 

I The Proposed Rule reachesan erroneous conclusion via an analysis that is arbitrary. 
capricious,and contrary to law. It shouldbe withdrai,r'n. 

I
 A. TheLikelihood Of Additional Financial ReturnsIs Not "InvestmentRisk."


I 
I 

The Proposing Releasepositsthat the likelihood ofadditional llnancial returnsdue to the 
perfotmanceof securities is "investmentrisk." and makes this effectively the sole determinant of 
whethera widespread andpopularproduct that is regulated by every state in the country as an 
annuity is nonethelessa security lbr purposesof Section 3(a)(8). ln doing so. the Release 
contortsthe concept of "investmentrisk." 

As used in VALIC, United Benefit,and common parlance.a purchaser,sprimary 
investmentrisk is the rislr to his investment-the possibility that his principal rvill be lost. It is I lor this reason that the supremecoun placedmore emphasis on theguaranteeto the purchaser 
thanon any other single factor, focusingintently on what assurancethepurchaserhadthat he 

t w'ould get all or substantially all ofhis money back. An increased likelihood that after the 
withdrawaf period an investor will get back a guaranteed amounr and more is not risk at all-to 
the contrary. the more cefiain an investor is to receivc an amount higherthan what was 
guaranteed.the less risk he takes. Compare webster 's New world Dictionary, Second College I	 Edition(l976) (definingrisk as"thechanceofinjury. damage.or loss; dangerouschance; 
hazard,"or, in the insurance sense,"a) thechance of loss b) the degree ofprobabilityofloss c)
theamountofpossibleloss to the insuring company").The indexed interestin FIAs is in lact a t	 potentialbenefit. Although that benefit ma1, be greaterin oneperiodthan another, it does not 

I 
affect the value ofthe underlyingasset. In locating "investment risk" in the probabilityof 
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eamingadditionalmone)'-the more, the riskier, evidently-the Commission has adopteda truly 

peculiar and insupportable predicatefbr its rule. See the fufther discussion in the September10, 

2008, Statement of Mark Meyer, Ph.D.,attachedas Addendum hereto. 

The court in the Malone case recognizedthis basic economic truth: "Plaintiff s risk was 

not that she would lose the value ofher initial investment,but rather the risk that had she chosen 

a different contracthermoney might have been worth more than i34 percentat the end ofthe 

ten-yearcontractperiod. That type of risk-that shecould have gotten a beller deal bttt./br the 

pressure she encounlered to enter thisparticular contact-is not the typeof risk central to 

rleterminingwhethera security exists:' 225 F. Supp.2dat'751 (emphasisadded)(citing 7721c, 

359U.S. at 7t). The possibilityofextra benefitson a guaranteedcontractis simply not a "risk" 
that may be made the central consideration in whether fixed indexed annuities are annuity 

contractsunderSection3(a)(8). 

Indeed. the Commission's dehnition ofrisk in this mannerhas absurd consequences that 

further renderit arbitrary, capricious, andcontraryto law. Under the Commission's approach,an 

FIA u'ith an interest crediting formula that was likely to yield no indexed interest would be 

I deemedr?o/ to present risk to warrant regulation as a security. Supposethat a broker-dealer sits 

down with a client and tells her that two possible investments have been identified, one that is 

almost cefiain to retum $100 and one that presentsa high likelihood of plummetingto $40-and 
that he recommends shepurchasethe latter productbecauseit presentsless risk. Is that an 

T	 analysisthe Commission endorses? Ordinarily the Commission regardsits regulatoryinterests to 
increase. not decreasewhen investorsare induced to acquire products whose valueis more likely 

I than not to decline. 

In addition to defying common sense, the approach of the Proposing Release tums /lZ1C 

I andUnitedBenefl on their head. The Court in both cases was concerned about circumstances 
where investors might losetheir whole investment, or come away with nothing more than a 
minimal guarantee. The Commissionnow proposesto regulatepreciselyw'hen the investor wil/ 

I receive a substantial guaranteeand is likely to receive interest on top ofthis as well. That 
approachis insupporlable. And to the extent the Commission's answeris that any equity-related 
componentpresents "investment risk" --either "upside" or *downside"-which is sufficient to 

I render it a security, VALIC and United Benelit are a full reply to that as well: If ctny linklo 
equitiesrendered a contract a security, then VALIC and United Benefitwould simply have said 
so, rather than identifying the numerous considerations that the Proposing Release itselffirst 

I acknowledges,then ignores. 

The Commission's treatment of investmentrisk in the Release conflicts rvith its amicus 
brief in Otto as well. 

'fhere, 
the Commission emphasized that purchasers "did not bear theI common investmentrisk that changes in the market will erode [theirJ capitctl contributions." 

Additionally, the company "guaranteed an interest rate of 3-1/2Yo or 40lo on principal and accrued 

I interest so that Otto knew that her contributions would producesomeincome." OttoAmicu:i 
Brief aI7 (emphasisadded). On these facts, the Commission deemed any risk bome by the 
purchaserto be insufficient to converl the contract to a security, even though the brief 

I acknowledged-the purchaser"did have some investment risk" because the productcarried a 
declared rate of 14.5 percent;this was"over ten points higher than the guaranteedminimum 
rate": and this excess tate (asu'ell as excess interest earned in prior yearc)"could be reduced or 

I 
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I 
I eliminaled at [the company'sJdistelion." 1d. at 8 (emphasisadded). The Commission bears 

I 
the burden ofsquaring the concept of "investmentrisk" set forth in this Proposed Rule with its 
pdor stalementsin the Supreme Court. 

The mistaken concept of investment risk in the Proposing Release causes the 

I Commissionto make a number of other misstatements.For example, the Proposing Release 
statesthat "[i]ndexed amruities are similar in many ways to mutual funds, variable annuities, and 
other securities." and that the purchaserof an indexed annuity "assumesmany of the same risks 

I that investors assume rvhen investing in mutual funds, variable annuities, and other securities." 
ProposingRelease at 37,757-59. That is profoundly inaccurate. The principal investmentrisk 
bome by purchasersof mutual funds and variable annuities is the loss or decline in value of their 

I capital due to a decline in the underlying securities. That is the risk the Supreme Court lbcused 
on in VALIC and Unitecl Benefit, and it is not a risk borne by purchasersoffixed indexed 
annuitiesbecause of the guaranteeto principal and minimum interest supplied by state 

I nonforl-eiturelalvs. The risk to one's principal investment posedby mutual funds and variable 
'' 

annuitiessimply is not comparable. 

I B. The Proposed Rule Fails To Consider Key Factors ldentified By The Sttpreme Court 
In Applying Section 3(a)B). 

I In making a mistaken concept of "investmentrisk" effectively the sole determinant of 
when an FIA is actuallya security. the Proposed Rule commits another fundamental error: It 
neglects other factom that the Supreme Court repeatedly has said are central considerations in 

I applying Section 3(a)(8). Under the Supreme Court's cases, the Commission concedes, 

T '' The mischaracterization of investment risk in the Proposing Release also leads it to 
inaccuratelyportraythe role of'withdrawal charges in fixed indexed annuities and annuities 
generally. Insteadof treating them as a normal contract term, paragraph(bXl) of the Proposed 

I Rule providesin efTectthat withdrawal charges are not to be taken into account when 
determining amounts payablebut are taken into account when determining amounts guaranteed. 

I	
This effectively guaranteesthat FlAs with withdrawal charges will "fail" the test and become 
securitiesregardless ofany other feature, since as long as there is a withdrawal charge the 
amountpayablewill exceed the amount guaranteedby at least the amount of the withdrawal 

I	
charge. The Release attempts to justifl'-excludingwithdrawal charges from amounts payableby 
stating that the Commissionis "proposingthis calculation methodology in order to eliminate the 
differential impact that such charges rvould have on the detemination depending on the 

I	
assumptionsmade about contract holding periods." Proposing Release at 37,761. However, that 
"difl'crential impact" based on assumed holding periodsis equally applicable to the 
deterntination oJ amounts guaranleed. Neither the Release's rationale nor anything else justifies 

I	
treating withdran'al charges differently in determining the amounts payableliom the amounts 
guaranteed.The Commission's proposedtreatment of withdrawal charges now also conflicts 
with its adoption of Rule 151, where it statedthat a withdrawal charge "normally doesnot shift 

I additional investment risk to the contract owner." Definition of Annuity Contract or Optional 
Annuity Contract, Release No. 33-6645,5l Fed. Reg. 20,254,20.25'7 n.20. 
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I 
t "[Flactors that are imporlant to a determinationofan annuity's status underSection 3(a)(8) 

include (1) the allocation of investmentrisk between insurer and purchaser,and (2) themamer 

I in which the annuity is marketed." Proposing Releaseat 37,755. Yet, the Proposed Rule 
providesfor no consideration ofthe investment risk bome b.v the insurer,nor for how the FIA is 
marketed. 

'Ihese
omissionsconflict *'ith ItALIC, Uniled BeneJit.andthe entire bod-v oiSection 

I 3(a)(8)caselaw.They render the ProposedRule arbitrary and capricious and contrary to law for 
that reason, and because the Commission has proposeda rule that fails to give effect to the "facts 
andcircumstancesfactors" that the rule's Proposing Release says are determinative. Proposing 

I Releaseat 37.'757 .tl 

'the 

I 
I . ProposedRule Improperly Omits ConsiderationOf Insurers' Investment 

Risk. 

In VALIC ancl t'nited BeneJ , the Supreme Cour1 considered the risk bome by both 

I insurerand insured and in reaching its decision in both cases emphasized that the insurer took 
virtually no investment risk. Inthe w'ords of the Commission's Supreme Court azricas brief in 
Otto,"UY is clear that the assumptionof substantial 'investmentrisk' by the insurance company 

I is one crucial factor." Otto AmicusBrief at 6 (emphasisadded). Yet, the Proposing Release 
essentially focuses exclusively on thepurporled risk bome by the purchaser, without 
meaningfully acklowledging or discussing the risks of the insurer. 

t That is error, and whatever rule the Commission adoptsmust give significant weight to 
the risk borne by the company. That requires an analysis ofthe guaranteesprovidedby the 

I companybecauseeachguarantee places an investment risk on the company(and,conversely, 
takesthat risk olf ofthe purchaser).In a typical fixed indexed annuity, the insurer bears 
significant investment risk by providing (1) guarantees ofprincipal. (2) guaranteesreflectedin 

I the minimum nonforfeiture value or othenvise, (3) guaranteesofpreviously credited interest, 

I 
(4) the guaranteeto credit indexed interestin accordance with the performance of the relevant 
index and the terms ofthe contract, and (5) for the establishment of the preciseterms ofthe 
index interest crediting method prospectively,at the beginning of eachterm. lmporlantly, while 
a stock index's failure to indicate indexed interest credits in a given year doesnot itseifcause 
loss to the insurer.the insurer assumes risk in the yearsthe index does require credits because 

I
 under the typical contract it locks thosegains in fbr the purchaserandguaranteesthem regardless


I

of the performanceofthe insurer's investmentsin the yearsahead. In this respect a down year in

the markets can indeed increase exposurelbr the insurer because the company may experience a

decreasein the funds that il has available to cover its quaranteeseven as the nurchaser is assured


I
 '' 
The Commission'snarrow approach is also inconsistent u'ith the approach courts have taken in 
applying insurance exceptions found in other federalstatutes. such as the McCarran-Ferguson 

I 
Act andERISA. See,e.g., Unhn Labor Life Ins. Co. y.Pireno,458U.S. I19, 129 (1982) 
(explainingmultiple factors in determining the "businessof insurance" exception in McCarran-
Ferguson); Ky. Ass'n of'Health Plans v. Miller,538 U.S. 329. 330, 342 (2003) (applying ERISA 

I insuranceexceptionwhen it "substantiallyaffect[s] the risk pooling arrangement between the 
insurerand the insured"). 

t 
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I 
I previouslycreditedinterestand the increase set forth in the guarantcedminimum non-forfeiture 

value provided under s lale law. 

I The insurer takes on risk in other respects as well: Risk inheres in the limits many 

contractsplaceon the company's abilitl' to change the terms of the indexed interest crediting 

I method(l.e., limits on changes in caps, participation rates. spreads, etc.) during the life ofthe 
contraot. Further risk results from limitations on, and the uncertainty of, the company's ability to 

hedgeagainst its risks. And. the courts and Commissionhave recognized that the company's 
assumptionof mortality risk must be weighed under Section 3(a)(8). See I/ALIC.359 U.S. at 71; 

I 
I Graingerv. State Sec. LiJb Ins. Co.,547 F.2d303, 305 (5thCir. 1977); Delinition of Annuity 

Contractor Optional Annuity Contract, ReleaseNo. 33-6645,51 Fed. Reg. 20,254,20,256;Otto 
Amicus BrieJ at 9. 

Finally, the ProposedRule fails because it does nolweigh the investment risk borne by 

I the company against that borne by the purchaserand because its focus on the purchaser's 
indexed interest "risk" lacks any proportionality-it addressessolelywhether any indexed 
interestis likely to be paid and not the potentialamottntof indexed interest relative to the 

t guaranteedamounts. There is no assessment of where the greaterrisk lies; rather, theproposal 
essentiallyconverts VALIC's concern that thepurchaser not bear a// thc risk into a rule that tl.re 
purchaserbear no risk. Under the caselarv that is clearenor, and for a rule that purpofis to be 

I founded on "a f'amiliar concept: the allocation ofrisk," it is arbitrary and capricious. Proposing 
Releaseat 37,752 (emphasisadded). 

I
 2. The Proposed Rule Does Not Consider Product Marketing.


The Supreme Court has made clear that marketing must be taken into account in applying 
Section3(a)(8), and the ProposingRelease acknowledges as much, stating that marketing"isI another significant factor" in applying the exemption. Proposing Release at 37,756 (citing 
United Benel i t ,387 U.S. at  2l  I  ) . ' ­

I 
I 'o lt was important in Lhited Benefil not merely that the Flexible Fund was being marketed as an 

investmenl(all annuities are investments to a degree), but that the company was marketing ll^r 

T 
own inNestment mundgement.United Benefit trumpeted"the experience of United's 
management in professional invcsting," the Courl observed in the passagecited in the Proposing 
Release,and thereby "pitched to the same consumer interest in growth throttghprofessionally 

I managed investnerzl" as mutual funds do. 387 U.S. a|211 & n.15 (emphasisadded).Fixed 
indexed annuities are not marketed on the basis olthe companies' investmentacumenat all, 
since tnl1ke VALIC and United Bene/it-the performanceof purchasers'equity-related 

I component has no relationship to the issuer's investment experience. Contpare a/so Justice 
Brennan's concurrence, 359 U.S. at 78, emphasizing that u'ith annuities the purchaseris not "a 
direct sharer in the company's investment experience," n'hereas when "the coin ofthe 

t company'sobligation is. . . the presentcondition of its investmentporlfolio," "the federally' 
protectedinterests" underlying the securities laws are triggered. 

I 
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I 
I Despite this, the Proposed Rule takesno account of marketing. Instead. the text ofthe 

ProposedRule effectivelydesignatesall fixed indexedannuities as securitieseven though-as 

I discussedabove-companies' descriptionsof the products are ordinarily carefulto emphasize 

the guarantee ofprincipal, minimum interest,and other featuresthat further linancial stability 

and security, andpromotional materials explainthe interest crediting feature and that it is not a 

I 
t means ofparticipating in the stock market. Threerepresentativemarketingbrochures are 

attached here'w'ith asExhibit C. In this respect, too, the Commission has arbitrarily and 

capriciouslypurporledto rely on Supreme Court casesinterpreting 3(a)(8), yet adopteda test that 

omits factors that the Commission itself recognizes to be "significant." 

* a *  

I \n VALIC and (lnited Benefit the SupremeCoufi evaluated products r'vhose value 

t 

dependedlargely or entirely on the performance ofequities and considered multiple factors 

beforedeterminingthoseproducts 1o be securities. The Proposing Release, while paying lipt service to the multiple factors considered by the Court. effectively adopts a bright line rule under 
which an annuity whosevalue depends at all on the performanceolequities is a security instead. 
That manifestly is not the law 

I 
IV. The Costs of Rule l5lA Would Greatly Exceed lts Benefits, And The Rule Would 

Hinder Efficiency, Competition,And Capital Formation. 

The Commission is required by law to consider the eff'ects of the Proposed Rule on 

I efhciency, competition, and capital formation. It is prohibited from adopting "any . . . rule that 
would impose a burden on competition not necessaryor appropriate in furtherance of the 
purposesof [this chapter]."and a failure to adequately appraise a rule's effects on eflciency, 

I competition, and capital formation *.ill itself result in invalidation of the rule. Proposing Release 
at31,771(citing15 U.S.C. $$ 77b(b);78c(t));15 U.S.C. $ 78w(a)(2);see also Chamber of 
Comntercev. SEC,443 F.3d 890 (D.C.Cir. 2006). 

t The analysis in the Proposing Release of the Rule's costs and benefits-and accordingly, 
its effect on efficiency, competition.and capital formation-is plainly deficient. The release 

I betraysa profbund misapprehension of the scope and extent ofexisting state regulation of FIAs, 
and as a consequence claims benefitsfrom SEC regulation that are illusory because the claimed 
benefits of regulation already are being realized. The result is that the Proposed Rule rvill 

I 
T increase regulatory costs with no compensating benefit; indeed SEC regulation in this area would 

frustrate regulatory initiatives that the states and FINRA have recently launched at the SEC's 
own encouragement. (:ompare VALIC,359 U.S. at 68 ("We start$'ith a reluctance to disturbthe 
stateregulatory systems that are in actual effect, either by displacing them or by superimposing 

I 
iederal requirements on transactions that are tailored to meet slate requirement s."). And see 
Comment of National Govemors' Association(Sept.4. 2008) (statingthe Ptoposed Rule *'ould 
"subject[] theseproductsto dual regulation"). 

t
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I 
I In shorl, FIAs are annuities that are comprehensivelyregulated by state law, and by 

I 
exceeding the parametersdelineatedby the Court and Congress as shown in the preceding 
sections-the ProposedRule will im_pose excessive, unjustifiable costs that impair efficiency, 
comoel i t ion"andcanitalfotmat ion. ' '  

t A. The Proposed Rule Is Not Elfcient. 

'fhe 
Commissionis claiming that through this regulation, it will achieve efficiencies. 

t Because annuities already are extensively regulated, however, the Commission cannot claim 
further efficiencies without a comprehensive considerationofthe existing state law regulatory 
regime, the efficiencies that regime already realizes. and-correspondingly-the respects in 

yet, to the extent it refers to state regulation at all, the Proposing Release betrays a serious 
misapprehensionof state law requirements. The regulation ofannuities may vary fiom state-to-

T 
T state, although states increasingly are adopting model rules proposedby industry and regulatory 

associations. Further, many companies incotporate thepracticesendorsed by the model rules 
into their nationwide policies, r,r'ith the effect that model disclosure and suitability practicesare 
followed by leading providersin all states. 

I which that state regime falls short and fufiher gainsmay be achieved by the Commission. And 

The Proposing Release states that state insuance regulation "is focused on insurance 

I company solvency and the adequacy of insurers' reserves." Proposing Release at 37,762. Thal 
is inconect; state regulation offixed indexed annuities and other annuities and insurance 
nroductsis far broader and includes the following: 

t 
I . Suitability requirements. As discussed more fully below. suitability regulations 

require an agent to consider the financial profile ofa potential purchaser and other 
I'actors to determine whether purchaseof a fixed indexed annuity would be 
appropriate. 

t	 . "Free Look" periods. Allow- a purchaserto rescind a purchaseof a fixed indexed 
annuity. typically up to 15 days after purchase. 

I o Annuity disclosure requirements. As discussed more fully belolv, states require 
significant disclosure about the contents,tems, and conditions of fixed indexed 
annuities.

I 
'' 

I As reflected in the statement by the Courl in VALIC, existing state regulation of annuities 
presents questions of federalism that must be r.veighedby the Commission. The President has 
directedby Executive Order that when l'ederalism concerns are present,agencies should 
"encourageStates to develop their or.rm policiesto achicve programobjectives and to rvork wilh I	 appropriateoffrcials in other States" and, "where possible.[agenciesshould] defer to the States 
to establish standards." Executive Order 13132. Federalism.64 Fed. Reg.43,255,43,256 (Aug. 

I 4, 1999). This Orderdoes not apply to the Commission by its terms, but reflects solemn 
considerations that the Commission must weigh. 

I 
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. Advertising laws. States limit the manner in which fixed indexed annuities are 

I marketed. Several states require that companies submit to the responsible agency 
materialsregarding both theproductandthe productadvertising, to monitor 
whether the product will be marketed in a way that is understandable to 

I consumers.See, e.g., GA. CoMP. R. & REcs. 120-2-11-.15(6) (2008). 

. Unfair tradepracticesandpenalties.Statesregulate deceptive and unfair trade 

I practices, including misrepresentations or misleading statements regardingfixed 
indexed annuities, and use their enforcement and investigative authority to pursue 
complaintsregarding any t)?e of aruruity product. See,e.g., NAIC Model Unfair 

I Trade Practices Act $$ 3-4. Insurance agents can receive penaltiesor fines for 
violating certain sales rules as well. 

I 
I . Market conduct reviews ofinsurers. Insurers'productsand business practices 

receivea top-down revie."v from state authorities on a periodicbasis(usually 
every three years), giving the state an oppodunity to assure itselfthat productsare 
beingdesigned and marketed within the parametersof state law. 

I 
r Agent licensine and training. States require insurance agents to be knowledgeable 

about the productsthey sell and the laws that govem thoseproductsand to verify 

I 
the suitability of annuity productsfor potential purchasers. For example, lowa 
requiresthe completion of a four-hour training course specific to indexed 
productsand that each insurer have a system in placeto verify compliance with 
the training requirement. IowA ADMIN. Coop r. 191-15.82, 15.84. 

I	 Beginning as it does with a misapprehension ofthe nature and extent ofstate insurance 
regulation. the Proposing Release proceedsto claim eficiencies from "extendingthe benefits of 
the disclosure and sales practice protections ofthe federal secwities laws" to fixed indexed 

I
 annuities: those protections.the Proposing Release claims. "would enable investors to make

more informed investment decisions." Proposing Release at 37,771 (emphasesadded). 

I	 l. State Law Extensively Regulates Disclosures. 

t 
With respect to disclosures specifically, the Proposing Release claims that the rule will 

yield benelits by requiring disclosure of "information about costs (suchas surrender charges); 
the method of computing indexed return (e.g, applicable index, method for determining change 

I	
in index, caps, participationrates, spreads); minimum guarantees,as well as guarantees,or lack 
thereof, with respect to the method lbr computing indexed retum; andbenefits(lump sum, as 
well as annuity and death benefits)." Proposing Release at 37,768. Remarkably, how-ever, 

I	
companies selling fixed indexed annuities already disclose this information to potential 
purclrasers.A representative disclosure statemenl is attached herewith as Exhibit D. For 
example, the Annuity Disclosure Model Regulationof the National Association of Insurance 

lol lowinson annuitv contracts.I 
CommissionersC'NAIC'), which has been adopted by 22 states.requires disclosure of the 

I 
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I 
I o An explanation ofthe initial ceiling rate, specifying any bonus or introductory 

portion. the duration ofthe rate and the fact that rates may change from time to 
time and are not guaranteed;t 

T 
. The guaranteed,non-guaranteed,anddeterminable elements ofthe contract, 

their limitations, ifany, and an explanation of how they operate; 

. Periodicincome options both on a guaranteedand non-guaranteed basis; 

t o Any value reductions caused by withdrawals from or surrender ofthe contract; 

I 
. How value in the contract can be accessed: 

'llhe o death benefit, if available, and how it will be calculatedr 

t . A summary of the federal tax status ofthe contract and any penaltiesapplicable 
on withdrawal ofvalues from the contract: and 

I o The impact ofany rider, such as a long-term care rider.r6 

I 
In many states, the purchaserand insurance agent areboth required to sign disclosure 

statementsas a condition ofpolicy issuance. And states that have not yet adopted the NAIC's 
Annuitl, Disclosure Model Regulation have altemative, significant disclosure requirements. For 

I example,New York requires that a company selling a fixed-indexed annuity disclose "a 
statement in bold type to the effect that the [fixed indexed annuity] providesbenefitslinked to an 
extemal equity index and does not participatedirectly in the equity market." N.Y. INS. LAw 

I $ 3209(bX2)(A). New York also requires disclosure about the equity index formula, 
parlicipationrates, any caps on the index, minimum guaranteedvalues, and r.vithdrawalcharges. 
-Id Califomia requires explicit disclosure about surender charges and requires specific 

I disclosures_for in the homes ofseniors. Cel. INs. CoDE $$789.10,agents doing business 
10127.13.'', 

t 
'" Annuity Disclosure lvlodel Regulation Section 5(B). I r7Although not all moclel laws and regulations promulgatedby the NAIC have been adopted by 

I 
all states, it is important to note that many model laws are accepted by insurance companies as 
establishing a floor of conduct for their business across the counky. For example, most 
companies substantively comply rvith the disclosure requirements of the NAIC Annuity 

I 
Disclosure Model Regulation even though not every state has adopted that model regulation. So 
even though somc laws vary from state to state. companies that operate nationally tend to follow 
many of the model laws and regulations lbr purposesof unilbrmity and efficienc1,. And of 

I 
course, states that have not adopted model regulations often adopt their own requirements to 
providecomparableprotections. 

I 
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I 
I Many states also require insurers to deliver a buyer's guide, written by the NAIC' at the 

I 
point of sale for lixed annuities, including llxed indexed annuities. See Exhibit B. The 9-page 
guideprovidesa simple, easy-to-understanddescriptionofdifferent types ofannuities and 
explainsthe components offixed-indexed annuities,such as indexing method, charges and 
administrativef-ees,and withdrau'al penalties. The guidealso identifies questionsa potential 

I purchaser should ask about a fixed-indexed annuity betbre purchasingthe product. Meanwhile, 
industrygroupssuch as the American Council of Lil'e Insurers (*ACL|) and the Association fbr 
Insured Retirement Solutions("NAVA") have been actively working with the NAIC, FINRA, 

I and the SEC itselfto develop short-form, plain English disclosure templates that harmonize and 
simplif' the disclosures provided to annuity purchasers.These templates are expected to 
establish a uniform format for fixed, indexed and variable annuities, so that consumers receive 

I readable,comparableinformation across productsand companies. I'hese documents passthe 
"Flesch" test. a test that all annuity contraclsmust passwhich analyzes the document lbr 
comprehensionby a reader at the 1Oth gradelevel. 

I As FINRA. and the SEC itself evidently have recognized in promoting the development 
of short-form, point-of-saledisclosurematerials,materials of this nature most effectively 

t communicatethe necessary disclosures to purchasersofannuities. There is no basis to believe 
that the prospectusrequired by Form S-1 (theregistration statement form on which most fixed 
indexed annuities would be registered). which has been designed to provide infotmation on a 

I fundamentally different type of financial productand its issuer, will providemore effective 
disclosuresthan materials honed from yearsofexperience to communicate information on 
annuities specifically. These types oiprospectuses are in fact too lengthy and complex to 

I function as effective disclosurevehicles for annuity products. Many of its disclosure 
requirements-such as executive compensationand a description of the company's business-
are irrelevant to purchasersoffixed indexed annuities. Nor can a document as lengthy and 
complex as a prospectusserve as an effective disclosure vehicle at the point-of-sale,which is the 

I 
t point at which disclosures about amuities have been judged to bemost valuable. Indeed, a 

prospcctusmay very well obscure the information that a potential purchaser of fixed indexed 
annuit icsuould most benef i t  f rom knorr ing. ' "  

I 
In shorl, the SEC has no basis to claim benefits from applying disclosure requirements 

that it designed lbr fundamentally different productsto an area where there is a pre-existing 

I 18The Commission's requirementsare ill-suited to FIAs in many other ways as rvell. For 
example, in a typical securities oflfering. the company must registera particulardollar amount of 

I	
securities and pay a registration fee based on that amount. Selling or issuing more than that 
dollar amount results in selling unregislered securities, with concomitant legal consequences. 
This dollar amount requirement is generallyeasily satisfied in a typical securities ofTering, but 

I 
would create an obligation on the part ofissuers of FIAs to constantly monitor the amount sold 
versus the amount stated in the registration statement. Also, because FIAs would be offered on a 
continuous basis. the registration statement would have to be refiled and updated annually in the 

I 
form of a post-effectiveamendment subject to Commission revien', l'urther increasing the 
burden. 

T 
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I 
I disclosuresystem developed-with the encouragement in parrof FINRA and the SEC-to 

effectively imparl information about annuities specifically. 

I	 2. Sales Practices Are Heavily ItegulatedBy The States. 

I As to the supposed benefitsfrom SEC "sales practice protections,"the Proposing Release 
cites a single instance ofthe claimed protections: The application ofbroker-dealer requirements, 
it claims,would impose an "obligation to make only recommendationsthat are suitable." 

I Proposing Refease at 37,768. Once again. hou'ever, the state regulatory tegime already imposes 
extensive suitability requirements.In 2003 the NAIC adopted the Senior Protectionin Annuit.v 
Transactions Model Regulation,which in 2006 was expanded to purchasersofall ages and re­

I namedthe Suitability in Annuity Transactions Model Regulation. The Model Regulation-
which already has been adopted in more than 33 states-provides fbr robust standards and 
proceduresto ensure that the "insuranceneedsand financial objectives of [purchasersor 

t annuities] at the time ofthe transaction are appropriately addressed."The Regulation's 
protectionsexceed those in FINRA suitability Rule 2310 by imposing a supervisory role on 
insurers and requiring that. among other things, insurers endeavor to obtain information on 

I consumers'financial status, tax status. investment obiectives, and other information appropriate 
for making informed recommendationsto the consumer. See NAIC Suitability in Annuity 
TransactionsModel Regulation $ 6(8), (D). ln May 2007, FINRA jointly released a statement 

Suitability Regulation; the statement is the first significant initiative of the Annuity Working 
Group,which was established by the Minnesota Department of Commerce and FINR A. following 

I the May 2006 Annuity Roundtable to evaluate the regulatory standards governingannuities. 

I with regulators from Norlh Dakota, Iorva, and Minnesota in supportof the NAIC Model Annuity 

Once again, moreover, states have adopted suitability requirements separate from the 
NAIC model rules. Florida, for example, recently enacted larvs requiring agents to have an I objectivelyreasonable basis "for believing that the recommendation [for a product] is suitable 
lbr the senior consumer based on the facts disclosed by the senior consumer as to his or her 

I investments and other insurance productsand as to his or her financial situation and needs." 
FLA. SrAr. $ 627.a5a(a)(a)(2008). In making the suitability determination, the agent must 
gatherrelevant information from the senior consumer. Id. * 627 .4554(4Xb).'' 

I Importantly, these state suitability requirementshave-unlike FINRA requirements 
been tailored to annuities and annuit)'like productsspecilically,which presentdiflerent 

I suitability questionsthan securities. A consumer's suitability to purchasea security is primarily 
a matter of risk tolerunce-i.e., the consumer's inclination and ability to take investment risk. 
Suitability for an annuity, on the other hand, is seen as concemedprimarily u'ith liquidity,that \s, 

I 
I	

leA review ofactual responsesto these suitability forms refutes the unsubstantiated assertion in 
the Proposing Release that "Ii]ndexed annuities are attractive to purchasersbecause they promise 
to offer market-related gains." Id. a|37,152. A samplingby some Coalition members of recent 

I 
suitabilily lbrms reveals that the large majority ofpurchasers acquire fixed indexed annuities lbr 
stabilitv of nremium. 

I 
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I 
I whelher the initial payrnentandflow of income providedby the annuity are appropriate for the 

purchaser.In short, the suitability requirements that the Proposing Release identifies as a benefit 

I of the rule are unnecessary in light ofcomprehensive state requirements, and are a poor fit in any 
event with the needs ofpurchasers ofannuities. Sample suitability statementsareattached as 
ExhibitE.20 

I In addition to the measuresidentified above, further enhancements to state requirements 
are underway. State regulatorshave charged ihe Suitability in Annuity Sales Working Group of 

I theNAIC's Life and Annuity "A" Committeewith developing uniform guidelinesfor agent 
training.supervision, and monitoring to furtherprotectconsumersfrom improper sales and 
marketingpractices. The "A" Committeeis also considering a model NAIC regulation to 

I prohibit the misleading use of senior-specific certificalionsand designations by agents in the 
solicitation and sale of life insurance or annuityproducts. And, the ACLI is developing 
Suitability Monitoring Standards for use in implementing the supervisory proceduresin the 

I NAIC Suitability Model Regulation. These Monitoring Standards build upon SEC and FINRA 
rules and guidanceon supervisory "best practices," including the recommendationsin the./oln1 
SEC/NASD Report on Examination Findings Regarding Broker-Dealer Sales oJ Variable 

I Insurance Products (June2004). 

Yet another state initiative not accounted for in the Proposing Release is the Interstate 

I lnsurance Product Regulation Commission ('IIPRC'), an interstate compact that allow insurers 
in parlicipatingstates to make one productregistration liling via anelectronic filing system 
to seek approval oftheir productin all participatingstates.See mlv'.insurancecompact.org. The 

I IIPRC adopts uniform productstandardsand assists the member states in enlbrcing those 
standards.The IIPRC was adopted in March 2004 and became operational in May 2006; 33 
stateshave already joined the IIPRC, and live others have legislationpendingto join. The IIPRC 

I has adopted standards regarding registration offixed indexed annuities including, among other 
things, the readability ofcontract forms presentedto purchasers.See 
wrnry-.insurancecompact.org/rulemakingrecords/080530_Ind_Imm_NonVar.pdf. 

I	 Finally, and as noted, state larvs provide additionalprotectionsbeyond the regulation of 
disclosure and sales practicesthat the Commission claims as benefits of the Proposed Rule. 

I Annuity writers are subject to market conduct examinations by the insurance regulator in their 
state of domicile and in any other state where they do business. These rvide-ranging exams focus 
increasingly on productsuitability. Annuity writers are also subject to state unf-air trade practice 

I statutesw-hichprohibit the misrepresentation ofproduct terms and conditions, and are within the 
jurisdiction ofthe state attomeys general,several ofwhom have brought high profile 

I 
I	

'0 Thereare a numberof f'eaturesof FIAs that can make them parlicularlyappropriatelbr senior 
citizens. For example. FIAs help avefi risk, protectagainst inflation, provide tax def-erral 
advantages,protectassets from creditors and fraud, avoid probatedelays. and, in some cases, 

I 
compensatepurchasersfor nursing home care. See September I 0, 2008, Statement of Mark 
Meyer, Ph.D., at 7-12 (attachedasAddendum hereto). 
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I 
I enforcement cases alleging unsuitable sales and replacements offixed and indexed annuities to 

seniors.'' 

I For all of the reasons identified above. the measuresthat the Proposing Release claims as 
benefits are in fact protections that are curently provided or are exceeded-under existing larv. 

I 
The Rule would only impose further costs and burdens on efficiency with no compensating 
benefit, adding on top of existing statelawsan unnecessary, largelyduplicative layer offederal 
requirementsthat were developed around securitiesgenerallyand have not like this extensive 

I 
state regulation been tailored to annuity productsandpurchasers particularly. The Proposing 
Release estimates that registration requirements alone would impose $82million in additional 
costs. Proposing Release at 31,77O. ln fact the costs will be much higher due, for example. to 

t the costs to insurance agents who do not curently have a securities license. The cost to an 
individual agent of registering arul operating as a broker-dealer u'ould be prohibitively 
expensive. According to Schedule A of the FINRA bylaws. registration and examination l'ees 

t canbe up to $4,000. In addition to these fees, the legal costs ofregistering and applying for 
membershipwith FINRA. the cost of completing the necessary forms, and the costs of ongoing 
compliancecould require a "start-up"costof$25"000 and between $50,000to $100,000annually 

I to maintain the registration. Agents would also have to meet CLE requirements, pay licensing 
fees,and buy study materials or enroll in a course to passlicensingexaminations. 

I In light ofthese costs, evidently, the Proposing Releaseconcedes that individual and 
small distributors not currently registered as broker-dealers will likely forgo registration and 
enter into networking arrangementsrvith registered broket-dealers. Id. aI3'1,712. This 

I altemative will also be inordinately expensive, however, because under current industrypractice 

I '' The Release states that growth in the sale offixed indexed annuities has been accompanied by 
an increase in complaints ofabusive salespractices.No factual support is providedfor that 

I 
statement, and the Proposing Release simply errs in stating that "concernsaboutpotentially 
abusivesalespracticesand inadequatedisclosure have grown." Proposing Release at 31,755. ln 
fact, NAIC data reflect that fewer "closedconfirmed" complaints have been made regarding 
FIAs than either variable annuities or fixed-rate annuities. The Proposing Release also rehes on

t a statement the former presidentof NASAA made regarding fixed investment annuitiesand 
senior investment fraud, ld- ar37,755" but NASAA has refused requestsby Coalition members 
that it provide information that suppods these claims. (NASAA, unlike the NAIC, does not 
maintaina system for recording complaints about annuitiesproducts.) The reliance of the T ProposingRelease on the joint examinationof f'reelunch seminars, lzl, is also misplaced. The 

I	
"free lunch report" examinedbroker-dealers' compliance with the securities lar.vs in "free lunch" 
seminar sales. 1'he report did not examine independent insuranceagents, w-ho are thc principal 
sellersof fixed indexed annuities. Within the reporl, n'loreover, fixed indexed annuitiesare 

I	
mentionedonly three times. with the repofi's dominant focus being on mutual funds. real estate 
investmenttrusts, variable annuities, private placements of speculative securities suoh as oil 
andgasinterests-and reverse mortgages.The report simply did not demonstrate that fixed 

I 
indexedannuities presented a particular problem or were even extensivelyoffered at "free lunch" 
events. 

I 
lo  

I 



t

I the agent rvill .sll/ bear expenses that include examination fees, state registration l'ees, and 

possibl"va pro rata share of the associated broker-dealer's increased compliancecosts, such as 
costs associated with capturing and supervising electronic communications pursuant to Exchange T	 Act rule l7a- $)(.4)and FINITA Rule 2210. And of course,the agent will have to share a

portion of bis commissions u'ith the registered broker dealer. Altogether. one industry


I 
I commentary estimates that total costs of the rule will exceed $700million. Jack Marrion, Zfte 

ProposedRule lI/ill SockIt To Index Annuity Distributors, NationalUnderwriter.availableal 
http://ww'w'.I^ifeandhealthinsurancenews.com/cms/nulh/WeekIy%20Issues/issues/2008/29lFocus/ 
L29cover2.'" 

The Commission's failure to address the extensive state regulation in this area contrasts 

I notably with the numerous recent occasions in which it has recognizedthe imporlance of

avoiding duplicative regulatory and enforcement systems. In adopting Regulation R, for

example, which exempts banks from broker-dealer registration for cedain activities, the


I Commissionactively "sought to minimize" duplicative regulatory burdens and to defer toT	 bankingregulators. Definitions ofTerms and Exemptions Relatingto the "Broker" Exceptions 
.lbr Banks.72 Fed. Reg. at 56,514,56,549 (Oct.3,2001). Cunently, the Commission is 
requestingcomment on a programto reallocate responsibilities for surveillance and detection oft	 insidertradingamong various securities exchanges, again to avoid "regulatoryduplication [that]
would add unnecessary expenses."ProgramJbr Allocation oJ Regulatory Responsibilities,j3 
Fed. Reg. 48.248, 48,248(Aug. 18, 2008). And, in another recent change announced with much 

I 
t fanfare,the Commission will exempt foreign private issuers from registration requirements of 

Section 12(g) of the Exchange Act if, among other things, non-U.S.disclosure documents are 
postedon the company's website. See Exemptionfrom RegistrationUnder Section 12(g) ofthe 
SecuritiesExchangeAct tf l931for Foreign Private Issuers,T3Fed. Reg. 10,102, 10,i05(Feb. 

I	
25, 2008). In each of these cases, the Commission crafted its proposalin light of the existing 
regulatoryregime for the particularproductor practice.with the objective ofavoiding or 
eliminating unnecessary regulatoryduplication. The failure to do so here is further evidence that 

I	
the Commission hasproceededin a precipitous,arbitrary,and capricious manner. 

B. The Proposetl Rule Wottld Impair Competition. 

I The assessmentin the Proposing Release ofeffects on competition is, like its efficiency 
analysis, flawed and incomplete. 

I The Release speculates that enhanced disclosure requirementsand the removal of 
regulatoryuncertaintyregardingthe status offixed indexed annuities under the securities larvs 

I 
will encouragemore broker-dealers and insurers to enter the market. Proposing Releaseat 
37,769. That is mistaken. As an initial matter, the "regulatory uncertainry" described by the 

I	 " Severalconments to the Proposed Rule have cited this analysis. See, e.g., Comment of 

I 
CourlneyA. Juhl (Aug. 15, 2008); Comment of Bruce E. Dickes (July 16. 2008); Commentof 
I)aneSlreeter(July 16,2008):Commentof Michael A Harness, Jr. (.luly10.2008);Commentof 
Andreu' Unkefer (July 7, 2008). 

I 
T	
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I 
I Commission is a makerveight;the market for fixed indexed annuities is robust-as the Proposing 

T 
Release observes elsewhere-and any "uncertainty" regarding the legal classihcation of FIAs is 
as easily dispelled by the Commission rejecting the Proposed Rule as it is by adopting a rule that 
could draw legal challenge dueto its plain tension with Supreme Court precedent. 

market, all evidence points to the contrary, as the Proposing Release admits could be the case: I With respect to the possibility that more broker-dealers and insurers might enter the 

I If some insurers determine to cease issuing indexed annuities rather than 
underlake the analysis required by Proposed Rule 151A and register those 
armuities that are outside the insurance exemption under the Proposed Rule, there 

I rvill be fewer issuersof indexed annuities, which may result in reduced 
competition. Any reductionin competition may affect investors th,rough 
potentially less favorable terms of insurance productsand other financial 

I products,such as increasesin direct or indirect fees. 

Proposing Refease at 37,770. Cunently,more than 90 percentof fixed indexed amuities are 

I distributed by independent insurance agents,rather than by broker-dealers. AdvantageGroup 
Associates, Inc., Advantage Index Sales & Market Report 4th Quarter2007 Part 1, at 10 (2008). 
Many ofthose independent insurance agentslack the securitieslicenses that would be required if 

I fixed indexed annuitiesw"ere to become subject to the securities laws. If the Proposed Rule is 
adopted. a significant percentage ofthese agents must be expected to cease selling FIAs after 
concludingthat the cost ofbeing licensed and subject to additional regulation as broker-dealers is 

I not worth the benetlts ofselling fixed indexed annuities. lndeed, onerecent report showsthat 
this already is the trend in the industry. with more people who sell insurance productsdropping 
their securities licenses than acquiring them.citing, among other things, the costs of compliance 

I and continuing education to maintain licenses for productsthat represent a small porlion ofthe 
agent'sportfolio." The Proposed Rule will exacerbate this trend, thereby constraining 
consumers' choices and increasing pricesby reducingcompetition and raising costs among those 

I r.vhodo remain in the market. 

C. The Proposal Woukl Not Promote Cupital Formation. 

I Regardingcapital formation, the Proposing Release claims only that benefits will result 
from "improving the flow of information between insurersthat issue indexed annuities, thc 

I distributorsofthose annuities, andinvestors." Proposing Releaseat 37,771. No 
"improvements"can be claimed, however,r.vithoutdelineating u'here the states' current, highly-
developed means for providing information fall short; the respectsin which a system designed to 

I govem the "florv oiinformation" about securities will improve on the informationalpractices 
andrequirementstailored specifically to productswith the features ofan annuity; and how-those 
supposedbenefltswill exceed the costs that undeniably they will impose. 

T 
I " Pructice lvlanagentent Support: Giving Producers What They NeedIndustry Report 9-10 

(LIMRA 2OO8). 

I 
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I 
I * f *  

I 
The Commission lacks the legal authority to regulate fixed indexed annuities and doing 

so rvouldbe a poor policy decisionthat givesshort-shrift to extensive state regulatorl' eflbrts. 
The Proposed Rulewould impose substantial. needlesscosts on those who sell and buy these 

t valuedproducts,and cannot be reconciledrvith the Commission's obligation to give due weight 
to the effects of its actions on efficiency, competition, and capital formation. 

I V. The Proposed Rule Would lmpose Unjustified Costs On Small Business ln 
Particular, 

I Underthe Regulatory Flexibility Act, the Commission is required to preparea 
"regulatoryflexibility analysis" unless it can certify that the Proposed Rule rvill not "have a 
significant economic impact on a substantial number of small entities." 5 U.S.C. $$603(a), 

I 605(b). The Commission has made no such certification it has preparedan initial regulatory 
llexibility analysis instead and thereby tacitl.v concedes that the Proposed Rule r.vouldin fact 
have a significant economic impact on small businesses and the men and women who own them 

I and w'ork for them. Proposing Releaseat 37,771-73. 

In fact, the Proposed Rule understates the extent to r.vhichthe costs identified in Section 

t IV above would fall on small businesses in particular. The Release states "that there may be 
small entities among distributors ofindexed annuities" and that the Rule u'ould affect those "who 
are not currently partiesto a networking anangement or registered as broker-dealers." Those 

I distributors, the Release theorizes, would opt to contract with registered broker-dealers in order 
to continue distributing FIAs. This would impose "legal costsin connectionwith enteringinto a 
networkingarrangementwith a registered broker-dealer, as well as ongoing costs associated with 

I monitoring compliancewith the terms of the networking anangement." Proposing Release at 
37,772. 

I The true costs would be higher asjust shown: lfthe agents w'ho cumently sell FIAs lorgo 
registration as broker-dealers. asthey are likely to do, then by contracting *'ith broker-dealers 
they r.vould incur not only legal costs and monitoring costs, bul also have to share commissions 

t that they earn from FIAs. That rvould function as an additional incentive not to ofler the 
product,increasing the likelihood that the effect of this ProposedRule would be to seriously 
impair the existing distribution channels lbr fixed indexed aruuities, curlailing the products' 

t avai labi l i tv.and increasinu their  cost.  

t 
I 
I 
I 
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Conclusion 

For all the reasons set forth above, the Coalition for Indexed Products respectfully 
requests that the Commission decline to adopt ProposedRule 1 51A. :urd instead affirm that fixed 
indexedannui l iesare annuit ies.  not secur i l ies.  

Of counsel: 

EugeneScalia 
Daniel J. Davis 
GIBSON. DLINN & CRUTCHER LLP 
1050ConnecticutAve., N.W. 
Washington,D.C.20036-5306 
Telephone:(202) 955-8500 
Facsimile:(202)467-0539 
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September 10, 2008 
 
Christopher Cox 
Chairman 
U.S. Securities and Exchange Commission 
100 F. Street N.E. 
Washington D.C.  20549-1090 
File Number: S7-14-08 
 
Dear Chairman Cox: 
 
We write as the officers of the National Association of Insurance Commissioners (NAIC) and respectively 
submit these comments on the proposed rule issued by the Securities and Exchange Commission (SEC) 
which is intended to define the terms “annuity contract” and “optional annuity contract” under the Securities 
Act of 1933. The proposed rule also would add an exemption for certain insurance companies from filing 
reports under the Securities Exchange Act of 1934 with respect to indexed annuities and other securities that 
are registered under the Securities Act. You may receive additional comments from individual state 
departments of insurance.  
 
General Comments 
 
We are sending you this letter as a formal request to withdraw the SEC proposed rule on indexed annuities 
and certain other insurance contracts or, at the very least, delay its adoption given state insurance regulators’ 
past activities to date in this area and what we are currently doing. This rule is not needed. If it is adopted, we 
feel that our current activities to address emerging issues concerning indexed annuities will be delayed or 
lose momentum altogether because states and the insurance industry will have to shift their focus to 
complying with your rule. This would not be in the best interest of the consumers that state insurance 
regulators and the SEC both wish to protect. 
 
As we have described in our previous letters to you, state insurance commissioners, all of whom are NAIC 
members, have for many years clearly believed and have treated indexed annuities as insurance under their 
state laws subjecting the products, the companies and producers selling these products to state insurance 
regulatory oversight. As part of our mission to facilitate the fair and equitable treatment of insurance 
consumers, insurance products, including indexed annuities, are subject to a myriad of state insurance laws, 
not just those that relate to insurance company solvency. Those laws include state insurance advertising laws, 
replacement laws and producer licensing and continuing education laws among others. Thirty-three states 
have adopted the NAIC Advertisements of Life Insurance and Annuities Model Regulation or related 
legislation or regulations. This model sets forth minimum standards and guidelines to assure a full and 
truthful disclosure to the public of all material and relevant information in the advertising of life insurance 
policies and annuity contracts. Likewise, a large number of states, 43 to date, have adopted the NAIC Life 
Insurance and Annuities Replacement Model Regulation or something similar. This model regulates the 
activities of both insurance companies and producers with respect to the replacement of existing life 
insurance and annuities. To protect the interest of life insurance consumers, it also establishes minimum 
standards of conduct that must be followed regarding replacement transactions to ensure that insurance 
consumers receive sufficient information to make a decision in his or her best interest regarding a 
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replacement and to reduce the opportunity for misrepresentation and incomplete disclosure. We also want to 
draw your attention to the NAIC state insurance producer licensing and continuing education laws. Every 
state ensures a minimum level of competency for producers by requiring producers to pass a test, answer 
background check questions as part of the application process and obtain a license prior to selling, soliciting 
or negotiating life insurance and annuity products. As part of this process, some states also require producers 
to complete pre-licensing education. In addition, all states require insurance producers to complete ongoing 
continuing education to maintain this license. Finally, some states, like Iowa, mandate specific indexed 
product training before producers are allowed to sell indexed products.  
 
In the proposed rule, it is suggested that one main reason for its promulgation was to bring indexed annuities 
under the protection of the federal securities laws because these products are not being sufficiently regulated 
by state insurance regulators. We would disagree with this premise. We wish to call your attention to the 
specific efforts of NAIC members in the last two years to increase oversight of the sale of indexed annuities 
and the efforts undertaken by the industry to raise standards relating to the sale of these products to all 
purchasers.  Those efforts are having beneficial effects on sales transactions and are leading to further 
reforms as we have highlighted below. 
 
The NAIC has developed model laws and regulations, bulletins and a “Buyer’s Guide to Annuities” to assist 
consumers in purchasing indexed annuities and to assist state insurance commissioners with the regulation of 
indexed annuities. To date, 33 states have adopted the NAIC Suitability in Annuity Transactions Model 
Regulation or related legislation. In addition, 22 states have adopted the NAIC Annuity Disclosure Model 
Regulation or related legislation.  Most insurance companies follow this model as a standard throughout the 
country. The Buyer’s Guide to Annuities includes a section on indexed annuities. A small group of 
regulators are currently updating the Buyer’s Guide to Annuities to enhance the information provided to 
consumers about indexed annuities.  
 
In June, the NAIC approved a national alert to warn older consumers to question the alleged credentials of 
some advisors to seniors.  A Producer Bulletin was also approved to remind producers of their 
responsibilities to only sell suitable annuities and not to misuse their senior designation certifications. All of 
these efforts place the burden on insurance companies to make certain the requirements are being followed 
by producers. Some of our members, like the Kansas Department of Insurance, have already issued similar 
alerts and bulletins and posted them on their Web sites. In July, the NAIC Life Insurance and Annuities 
Committee adopted a model regulation on the use of senior-specific certifications and professional 
designations in the sale of life insurance and annuity products. This model regulation is patterned after the 
North American Securities Administrators Association (NASAA)’s recently adopted rule. The full NAIC 
membership is scheduled to adopt this new model at the NAIC meeting in Washington, DC later this month. 
As you see, the NAIC and its members take very seriously their responsibility to safeguard insurance 
consumers and particularly, to protect vulnerable seniors. 
 
We also want to make you aware of some unique state initiatives. Earlier this year, Iowa teamed with the 
American Council of Life Insurers (ACLI) in a pilot project to assure adequate disclosures are uniformly 
made to consumers on annuity sales under the model disclosure regulations.  Seventeen companies are 
participating in Iowa’s pilot project and using the template disclosure form for all or some of their annuity 
products (indexed and otherwise) throughout all states. This pilot project will be evaluated for its usefulness 
to both insurance producers and consumers. If the disclosure templates prove to be useful, then the pilot 
project could be extended to include additional states later this year. In 2007, Wisconsin created an annuity 
sales supervision advisory committee charged with establishing standards for insurer supervisory systems in 
the sale of annuity products. Also, we note New Hampshire joined Iowa, Missouri and Illinois earlier this 
year in encouraging the Insurance Marketplace Standards Association (IMSA) to establish “best practices” 
for the supervision of annuity transactions. It is anticipated that IMSA will issue a final report later this 
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month. IMSA has already established best practices for the suitability of annuity sales and the disclosure of 
all annuity products sold and for agent training. 
 
The NAIC Life Insurance and Annuities Committee identified annuity suitability as a priority for the 
Committee and created a working group that is reviewing and considering changes to the NAIC Suitability in 
Annuity Transactions Model Regulation to improve the regulation of annuity sales and to provide insurers 
uniform guidance in developing agent training, supervision and monitoring standards in order to better 
protect annuity consumers from unsuitable sales and abusive sales and marketing practices. As it works to 
develop recommendations, this working group has reached out to the Financial Industry Regulatory 
Authority (FINRA) and others in the regulator and regulated community in a collaborative effort to resolve 
any issues it discovers during its review of the NAIC model that may need to be addressed.  
 
In June, the NAIC Life Insurance and Annuities Committee established a new working group to look at 
revising the NAIC Annuity Disclosure Model Regulation to improve the disclosure of information provided 
for annuity products, both generally and specifically, and to provide insurers uniform guidance in developing 
disclosure information and documents and monitoring distribution thereof in order to better inform annuity 
consumers about the annuity product purchased and how it works. This working group will also examine an 
emerging concern with the use of illustrations in annuity sales and solicitation. We, as state insurance 
regulators, intend to proactively examine the manner in which illustrations are being used and whether such 
use is appropriate. 
 
Specific Comments 
 
In the proposed rule, you ask for comments on a number of specific questions. If you choose not to withdraw 
the proposed rule or delay its adoption, please accept our comments below on those questions of particular 
interest to us as state insurance regulators. However, we would respectively request the right to comment in 
more detail at a later date.  
 
As we have noted in our Aug. 14, 2008 letter to you, we are in the process of conducting a data call of the 
top insurance companies selling indexed annuities. The purpose of the data call will be to provide additional 
detail on the sales and marketing practices of these insurance companies. We have convened a small group of 
our members to review and analyze the information we receive from this data call to determine additional 
information we can share with you on how states regulate indexed annuities and any current or emerging 
issues in the marketplace. 
 
Scope of the Proposed Definition (§230.151A (a)) 
 
Section 230.151A(a) would apply to a contract that is issued by a corporation subject to the supervision of 
the insurance commissioner, bank commissioner, or any agency or officer performing like functions, of any 
State or Territory of the United States or the District of Columbia. Among the specific questions you ask 
regarding the scope of the proposed definition is whether it should apply to other forms of insurance other 
than annuities, such as life insurance or health insurance. We answer “No” it should not. Life insurance is 
clearly within the purview of state insurance laws and regulations and should remain so. The regulation of 
individual health insurance plans and policies has always been within the purview of state insurance 
regulators. In addition, although employee welfare benefit plans are subject to dual federal and state 
regulation under the Employee Retirement Income Security Act of 1974 (ERISA), states have the authority 
to regulate those plans that provide health benefits through an insurer. Also, we note that health insurance is 
not an investment product. The insured is entitled to benefits agreed to in accordance with the health 
insurance contract. As such, the SEC should not extend its proposed definition to health insurance. 
 



September 10, 2008 
Page 4 
 
 
Definition of “Annuity Contract” and “Optional Annuity Contract” (§230.151A (a)) 
 
Section 230.151A(a) proposes that an annuity issued by an insurance company would not be an “annuity 
contract” or an “optional annuity contract” under Section 3(a)(8) of the Securities Act (15 U.S.C. 77c(a)(8)) 
if the annuity has the following two characteristics: First, the amounts payable by the insurance company 
under the contract are calculated, in whole or in part, by reference to the performance of a security, including 
a group or index of securities; second, amounts payable by the insurance company under the contract are 
more likely than not to exceed the amounts guaranteed under the contract.  If the annuity meets both of these 
characteristics, then the proposed rule would classify it as a security.  As acknowledged in the commentary 
for the proposed rule, indexed annuities have a guaranteed minimum value.  That is the reason why this 
product is an insurance product and not a security.  The principal is guaranteed.  The index is used to 
determine the crediting rate of interest to the account, and does not affect the account value directly as in a 
variable annuity, so the insured does not bear the investment risk directly. In addition, once the interest is 
credited to the policy, it becomes guaranteed and the company is now at risk to pay that also. There are 
surrender charges, but this is true of a standard fixed annuity as well.   
 
The proposed rule defines an indexed annuity as not being annuity contract within the meaning of Section 
3(8) of the Securities Act if the amounts payable by the insurer under the contract are more likely than not to 
exceed the amounts guaranteed under the contract.  This would also be true for standard fixed annuities.  
Although there is a minimum guaranteed interest rate underlying the contract, fixed annuities also use a 
declared interest rate that is higher than the minimum guarantee. Policyholders will get letters announcing 
new rates going forward.  The contract does not contain language as to how the carrier will determine this 
rate.  A key difference with the indexed annuity is that the contract describes how this rate is determined (i.e. 
tied to an index). Whereas variable annuities are in separate accounts, the indexed annuity is typically in the 
general account of a carrier as are standard fixed annuities.  The insurance carrier bears the investment risk, 
not the owner. 
 
Determining Whether an Annuity Is Not an “Annuity Contract” or “Optional Annuity Contract” under 
Proposed Rule 151A (§230.151A (b))  
 
Section 230.151A(b) requires an insurer to make a determination of the more likely than not test at or prior 
to issuance of a contract and that determination would be conclusive if: (a) both the methodology and the 
economic, actuarial and other assumptions used in the determination are reasonable; (b) the computations 
made by the issuer in support of the determination are materially accurate; and (c) the determination is not 
made more than six months prior to the date on which the form of contract is first offered and not more than 
three years prior to the date on which the particular contract is issued. You have asked a number of questions 
related to these determinations to be made by insurers. We do not have specific comments on these questions 
other than to state that additional guidance may need to be included to ensure the integrity of these 
determinations. It is not clear within your proposed rule which regulator is going to determine whether or not 
a company is in compliance with the requirements. 
 
Annuities not Covered by the Proposed Definition (§230.151A (a)) 
 
Section 230.151A(a) proposes that an annuity issued by an insurance company would not be an “annuity 
contract” or an “optional annuity contract” under Section 3(a)(8) of the Securities Act if the annuity meets 
certain specified characteristics as discussed above. You ask whether the proposed regulation should include 
a safe harbor under Section 3(a)(8) of the Securities Act for any annuities under which amounts payable by 
the insurance company are calculated by reference to the performance of a security. We believe that a safe 
harbor is not necessary. The current exemption under Section 3(a)(8) of the Securities Act provides this safe 
harbor.  
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Exchange Act Exemption for Securities that are Regulated as Insurance 
 
In addition to the proposed new rule in §230.151A, the SEC is proposing new rule §240.12h-7. Section 
240.12h-7 would exempt an insurer from the reporting requirements under Section 13(a) of the Exchange 
Act (15 U.S.C. 78m(a)) with respect to securities that are required to be registered under the Securities Act of 
1933. You request specific comments on whether this exemption from the reporting requirements for 
securities that are regulated insurance under state law is appropriate. We believe that this exemption is 
appropriate for the reasons stated in the proposed rule. One main goal of insurance regulators is to ensure the 
financial solvency of insurance companies. As such, the reporting requirements under the Exchange Act 
would be duplicative and impose unnecessary regulation. However, we would also like to point out that 
insurance regulators also have another equally important goal—to protect insurance consumers. As we have 
outlined above, the NAIC and its members have a strong record in this area, in addition to ensuring the 
financial solvency of insurance companies.  
 
We do have one suggestion, however, for this part of your proposal. We suggest that the scope of this 
exemption be expanded to permit licensed insurance producers to keep selling those products that would, 
under the proposed rule, no longer be exempt from Section 3(a)(8) of the Securities Act, without having to 
obtain a securities license. As we have noted in our general comments above, state insurance producer 
licensing and continuing education laws already provide strong consumer protections for this product. 
Requiring an additional securities license for insurance producers to sell this product is unnecessary. 
 
We appreciate the opportunity to submit comments on the proposed regulation. We urge you, however, to 
withdraw the proposed rule or, at the very least, delay its adoption. As the NAIC officers and as State 
Insurance Commissioners, we would be pleased to meet with you to discuss the extensive and ongoing 
regulatory initiatives taken by state insurance commissioners to regulate the sale of indexed annuities and 
other annuities.   
 
Sincerely,  

                                                                                                                 
                                                                                                     
Sandy Praeger       Roger A. Sevigny 
Kansas Insurance Commissioner    New Hampshire Insurance Commissioner 
NAIC President      NAIC President-Elect                                                           
                                                                                                     
         
 
 
 
Jane L. Cline       Susan E. Voss 
West Virginia Insurance Commissioner   Iowa Insurance Commissioner 
NAIC Vice President      NAIC Secretary-Treasurer 
 
cc: Kristin Kaepplein 
 U.S. Securities and Exchange Commission 
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Iowa Insurance Division 
Comment Letter 





1.  	 Adoptcd thc NAIC Suitability Model Act and advised con~panics that t l~cregulation placcs the 
ultimate responsibility of suitability on the company no matter what distributian system is used 
by the company. 

2. 	 Encourage states to adopt the NAIC Annuity Disclosure Model which Iowa has had on force 
since 2004. 

3, 	Adopted training requirements for psoduccrs which require compa~riesto assure that (a)  its 
producers have completed 4 hours o f  general indexed product training approved by the Iowa 
Insurancc Division prior to their appoinlmcnt to scll the individual prod~~ctsof that particular 
company. 

4, 	Askcd that 111cinsurance Marketplace Standards Associatiot~(IMSA) adopt specific hcst 
practices for its members to follow in the suitability of sales, disclosure of products and 
training of agents, which IMSA did and has now broadened to includc all annuities. M S A  
membcrs are required to apply these best practices in all states in all annuity transactions, 

5. 	 Increased our review of indexed products lo  assure that the companies are providing adeqnatc 
disclosurc, proper advertising and targeting proper huycrs bcforc wc approve ~ h cproduct. 

6. 	 Worked, and are working, on the national level in the NAlC with other states to assure thaf Ihc 
highest standard of market conduct 01.1 indexed annuity transactions in nlnirltnincd by thc 
companies, regardless as to whether the state has adopted the suitability and disclosure 
regulations. 

7. 	 Rcccivcd assurances by the Iowa dorncstic carriers (44% of the premium) that thcy are 
following the heightened standards required by Iowa in all states regardless of wlicthcr thc 
state has adopted the modcl regulations. 

8. 	 Worked, and are working, witla FINRA on cooperative efforts to llarrnonizc tlie regulation and 
oversight ~f annuity transactions. In that efrort, Iowa and FINRA have agreed that FTNKA will 
oversee the sales of variable annuities and that Iowa will rely on FINRA's oversight, that Iowa 
and FTNRn will share information an insuranceissues and that FINRA will share training, as 
much as possible, on annuity suitability and supervision of annuity salcs. Far example, FLNRA 
has met with NAIC Commissioners and conducted a F W session at NAIC meetings this 
year, and, in September oilhis year, will help train insurance regulalors on suitability issucs 
and examinations. 

9. 	 Have becn an active mcmber of thc Annuity Roundtablc Steering Committee which was 
established afler the Annuity Roundtable held in May 2006. 

10. Have encouraged NASAAS to work with Insurance Regulators in senior symposiums bcing 
held and also sweeps of free Iunches but have been unsuccessful in gctting such joint work 
with NASAA. and, have asked NASAA to consider working marc closcly with insura~lce 
rcguFators in hclping to get bad producers out: of  the markcr. 

1 1 . Pamered with the American Council of Life Tnsurers (ACLI) to run a one year pilot projcct 
with some ACLI members using tcmplates dcvelopcd for disclosure of indexed and othcr lixcd 
annuity products. t 7 cornpanics are currently enrolled in the pilot project and we are 
beginning to begin to develop the program to measure the effectiveness of thc disclosurc 
templalcs for the consumer. This is an imporla~~tprogram to assurc unifonnity among 
companies in the preparation of disclasure documents which most companies are now tising 
nationwide, cven to states that do not have disclosurc requircmcnts. 

T have gonc through this litany of actions because I want you to know that insumncc regulators havc 
imposed many new standards and practices in the indexed product area in the last two years and are just 
beginning to have an effect on the indexed annuity market place. Imposition or  proposed Rulc 151A wil I 
havc a chilling effect on this activity as companics have to comply with a new rcgulalos in this arca while 



still meeting the new requirements imposed by states. By Minnesota and Iowa Tnsurancc Regulators 
taking action through thcir domcslic carriers, wc have affected approximately 2/3rds of the indexcd 
annuity market without warsylng about what other states have done by forma1 regulation. 

Thc SEC and NASAA have made statements to the effect that insurance regulators are concerned with 
insurance carricr solvency and not market conduct issues but you can tell from the above, and by 
comments from other states and the NAIC, that is not an accurate statemcnl at all. No one has done more 
in the last two years to change the compliance culture o ithe annuity carriers, than the carriers tl~emselvcs 
and insurance regulators, especially those in Iowa and Minnesota. NASAA also has said that thc FlNRA 
requirements on suitability are stronger than the NAIC Suitability Model and that is also very inaccurate. 
The NA1C Model i s  based on FINRA's Rule 2310 but covers variable and fixed annuities, individ~~aland 
group, no matier what distribution system is used, and places the uItimate responsibility on the carrier 
issuing the policy. It can't get much broader than that. In addition, although FINRA Rule 2821 only 
app lics to variable annuities, we encourage our companies to use the conccpts of that rut e to devdop 
supervision oversight of the producer's sales. We are in the process of recommending new supervision 
preccsscs to thc WAIC bascd on Rule 2821 for fixed annuity, including indexcd annuity, transactions to 
thc NATC Suitability Working Group chaired by Wisconsin. 

Consequently, it is the Iowa Insurance Divisions posilion that indexed annuities are clear1y insurance 
products subject to all statc insurance laws and with all the risk of loss on the carricrs issuing Il-rcannuity 
contract, and not the owner. In addition, wit21 all the actions being taken by the slates in th is  area, Rn3c 
151A. is not necessary and will irnpcde the efforts being made by state insurance regulators to assure 
proper sales, not only in Ihe indexed annuity area, but in all fixed annuity sales. This will creatc morc 
confusion and uncertainty in the market place. 

In addition, proposed Rule 151A would limit distribution to the broker-dealer distribution system, which 
would remove tlte avaiIabi1ity of t t ~ eproduct to many consumers because everyone docs no1 have, nor do 
they want, a broker-dealer rcprcsenting them bui would rather work with tl~cir inszlrance producers. With 
the imposition or the new standards in the marketplaceby insurance reylators and the carriers, the 
rcrnoval of thc producl availability to all consumcrs is not conslirncr protection. 

I will be available: for any additional information you may need in the fiiture. 

Sincerely, 

J im Mumford 
First Deputy Commissioner 
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