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ASSET ALLOCATION AND SEPARATION AGREEMENT

ASSET ALLOCATION AND SEPARATION AGREEMENT, dated as of November 8,
2000 (this “Agreement”), between WESTERN RESOURCES, INC,, 2 Kansas corporation
(“Western™), and WESTAR INDUSTRIES, INC., a Kansas corporation (*“Westar™).

. WHEREAS, Westar is presently a wholly owned subsidiary of Westem;

WHEREAS, the Board of Directors of Western has approved (i) the issuance of non-
transferable rights (the “Rights™) to purchase up to 9.9% of the outstanding shares of Westar
Common Stock (as defined herein) issuable pursuant to the Rights (the “Rights Offering
Shares”™) and (ii) the terms and conditions of the distribution and exercise of Rights as provided
by the registration statement filed by Westar under the Securities Act in connection therewith
(the “Rights Offering”™);

WHEREAS, the Board of Directors of Western has determined that it is in the best
interests of Western, its shareholders and Westar that all outstanding shares of Westar Common
Stock then held by Western be distributed to Western’s shareholders in exchange for a portion of
the shares of Western common stock held by such shareholders (provided that all conditions
precedent to the Split-Off (as defined herein) have been satisfied) and that, pursuant to an
agreement and plan of restructuring and merger, dated as of November 8, 2000 (the “Merger
Agreement”), among Western, Public Service Company of New Mexico, a New Mexico
corporation (“PNM”), HVOLT Enterprises, Inc., & corporation organized under the laws of
Delaware (“Parent™), HVK, Inc.,. a Kansas corporation and a wholly owned subsidiary of Parent
(“Merger Sub-1") and HVNM, Inc., a8 New Mexico corporation (“Merger Sub-2"), Merger
Sub-1 be merged with and into Western, as a result of which Western will become a wholly
owned subsidiary of Parent (the “Merger™);

WHEREAS, for United States federal income Tax (as defined below) purposes, it is
intended that (i) the Split-Off will be treated as a taxable exchange of the Split-Off Portion (as
defined below) of the Western Common Stock for Westar Common Stock, and (ii) the Mergers
taken together will be treated as a transaction described in Section 351 of the Internal Revenue
Code of 1986, as amended (the “Code™);

WHEREAS, Western and Westar are concurrently herewith entefing into, or propose to
enter into prior to or on the Separation Date (as defined below), the Ancillary Agreements (as
defined below); and

WHEREAS, the parties hereto desire to set forth herein the principal corporate
transactions to be effected in connection with the Rights Offering and the Split-Off and certain
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other matters relating to the relationship and the respective rights and obligations of the parties
following the completion of the Rights Offering and, subsequently, following the Split-Off.

NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE]
DEFINITIONS

" Section 1.01. Definitions. The following terms; “as used herein, have the following -

meanings:

“Action” means any claim, suit, action, arbitration, inquiry, investigation or other
proceeding of any nature- (whether criminal, civil, legislative, administrative, regulatory,
prosecutorial or otherwise) by or before any arbitrator or Governmental Entity or similar Person
or body.

“AfTiliate” shall have the meaning ascribed to such term in Rule 12b-2 of the Exchange

Act as of the date hereof, provided, however, that except when referred to as an “Existing
AfTiliate,” for purposes of this Agreement, no member of one Group shall be treated as an

Affiliate of any member of the other Group.
“Agreement” has the meaning set forth in the recitals.

“Ancillary Agreements” means each of the Registration Rights Agreement, the Tax
Disaffiliation Agreement, the Shared Services Agreement, the Westar Option, the Trademark
Assignment Agreement and the Sublease Agreement.

“Average Trading Price” means the average of the daily volume-weighted trading price
per share of Western Common Stock or Westar Common Stock, as applicable, on the New York
Stock Exchange, as applicable, as reported by Bloomberg Financial Markets, or if not reported
thereby, another reasonably agreed authoritative source.

“Business Day” means any day other than a Saturday, Sunday or one on which banks are
authorized or required by law to close in New York, New York

“Commission” means the Securities and Exchange Commission.

“Company Disclosure Letter” shall have the meaning specified in the Merger |

Agreement.
“Confidential Information™ has the meaning set forth in Section 7.06.
“Confidentiality Agreements” means the Confidentiality Agreement, dated as of

July 25, 2000, between PNM and Western and the Confidentiality Letter between Western and .
PNM dated October 20, 2000.
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“Contracts” means any agreement, lease, license, contract, treaty, Dote, mortgage,
indenture, franchise, permit, concession, arrangement or other obligation.

“Control” means the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of 8 Person, whether through the ownership of voting
securities, by contract or otherwise; and the terms “controlling” and “costrolled” have

meanings correlative to the foregoing.

---——-#Convertible-Preference-Stock® means—converuble- preference-stock of Wesiern, with— - -~~~ —
the terms specified in Exhibit B to the Merger Agreement.

“CPI Western Power Holdmgs means CP] Western Power Holdings, Inc., 2 Bermuda
limited liability company.

“Cut Off Date” means 15 Business Days prior to the Closing Date (as defined in the
Merger Agreement).

“Damages™ means, with respect to any Person, any and all damages (including punitive
and consequential damages), losses, Liabilities and expenses incurred or suffered by such Person
(including, but not limited to, all expenses of investigation, all attorneys’ and expert witnesses’
fees and all other out-of-pocket expenses incurred in connection with any Action or threatened
Action).

“Employment Agreements” means the employment agreements listed in Item 10 of
Section 7.9 of the Company Disclosure Letter for the Merger Agreement.

“Environmental Law” means any federal, state or local laws (including, without
limitation, common law), regulations, codes, rules, ordinances, permits, authorizations, decrees,
orders, injunctions or judgments and any binding administrative or judicial interpretations
thereof relating to: (a) pollution; (b) the protection of the environment (including air, water, soil,
subsurface strata and natural resources) or human health and safety from exposure to Hazardous
Substances and (c) the regulation of the generation, use, storage, handling, transportation,
treatment, release, remediation or disposal of Hazardous Substances.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules
and regulations promulgated thereunder.

“Existing Affiliate” means any Affiliate of Western as of the date hereof and not givihg
effect to this Agreement, the Restructuring or the Merger.

“Finally Determined” means, with respect to any Action, threatened Action or other
matter, that the outcome or resolution of that Action, threatened Action or other matter either (1)
has been decided through binding arbitration or by a Governmental Entity of competent
jurisdiction by judgment, order, award, or other ruling or (ii) has been settled or voluntarily
dismissed by the parties pursuant to the dispute resolution procedure set forth in Section 9.10 or
otherwise and, in the case of each of clauses (i) and (ii), the claimants’ rights to maintain that
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Action, threatened Action or other matter have been finally adjudicated, waived, discharged or
extinguished, and that judgment, order, ruling, award, settlement or dismissal (whetber
mandatory or voluntary, but if voluntary that dismissal must be final, binding and with prejudice
as to all claims specifically pleaded in that Action) is subject to no further appeal, vacans
proceeding or discretionary review. ,

“Former AfTiliate” means any Person (as defined below) that was, at any time prior to
—____ thedate hereof and without giving effect to this Agreement, but has ceased to be, an Affiliate of

Western. T T m T, /T T

“Governmental Entity” means any U.S. or non-U.S. governmental or regulatory
authority, agency, commission, tribunal, body or other governmental, quasi-governmental or
* self-regulatory entity. T

“Group” means, as the context requires, the Westar Group (as defined below) or the
Western Group (as defined below).

“Group Policies”™ means all Policies, current or past, which prior to the Split-Off Time
are or at any time were maintained by or on behalf of or for the benefit or protection of Western,
any Existing Affiliate or any Former Affiliate (or any of their predecessors) and/or one or more
of the current or past directors, officers, employees or agents of any of the foregoing including,
without limitation, the Policies identified on Schedule 1.01(a).

“Gross-Up Payment” shall have the meaning set forth in the Employment Agreements.

“Hazardous Substances” means (a) any substances, mixtures, chemicals, products,
materials or wastes that, pursuant to Environmental Law, are defined by or regulated as or
having the characteristics of "hazardous,' "toxic,” "pollutant,® "contaminant,” "flammable,”
"corrosive,” "reactive,” "explosive” or "radioactive”; or (b) any petroleum, petroleum products or
by-products, friable asbestos or any material or equipment containing regulated concentrations of
polychlorinated biphenyls.

“Indemnified Party” has the meaning set forth in Section 5.04.
“Indemnifying Party” has the meaning set forth in Section 5.04.

“Information Statement” means the information statement to be sent, if necessary, to
each Western Shareholder of record as of the Split-Off Record Date in connection with the Split-
Off.

“Intellectual Property Rights™ means (i) inventions, whether or not patentable, reduced
to practice or made the subject of one or more pending patent applications, (ii) national and
muitinational statutory invention registrations, patents and patent applications (including all
reissues, divisions, continuations, continuations-in-part, extensions and reexaminations thereof)
registered or applied for in the United States and all other nations throughout the world, and all
improvements to the inventions disclosed in each such registration, patent or patent application,
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(iii) trademarks, service marks, trade dress, logos, domain names, tx:ade names and corporste
names (whether or not registered) in the United States and all other nations thfoughout thc_: wox_'ld,
including all variations, derivations, combinations, registrations and applications for registration
of the foregoing and all goodwill associated therewith, (iv) copyrights (whether or not registered)
and registrations and applications for registration thereof in the United States and all other
nations throughout the world, including all derivative works, moral rights, renewals, extensions,
reversions or restorations associated with such copyrights, now or hereafter provided by law,

Tegardlessof the mediumrof fixation-or-means-of-expression—{¥)-computer software (including

source code, object code, firmware, operating systems and specifications), (Vi) trade secrets and,”

whether or not confidential, business information (including pricing and cost information,
business and marketing plans and customer and supplier lists) and know-how (including
manufacturing _and production processes and techniques and research and development
information), (vii) industrial designs (whether or not registered), (vii) databases and data
collections, (ix) copies and tangible embodiments of any of the foregoing, in whatever form or
medium, (x) all rights to obtain and rights to apply for patents, and to register trademarks and
copyrights, (xi) all rights in all of the foregoing provided by treaties, conventions and common
law and (xii) all rights to sue or recover and retain damages and costs and attorneys’ fees for
past, present and future infringement or misappropriation of any of the foregoing.

“Intercompany Receivable” means the receivable evidencing the debt owed from
Western to Westar, as such amount shall be adjusted from time to time pursuant to Section
3.02(a)(ii) of the Merger Agreement.

“Law” means any applicable federal, state, local or foreign law, statute, ordinance,
directive, rule, regulation, judgment, order, injunction, decree, arbitration award, ageancy
requirement, license or permit of any Governmental Entity.

“Liability” or “Liabilities” means any and all claims, debts, liabilities, assessments,
costs (including, with respect to matters under Environmental Laws, removal costs, remediation
costs, closure costs and expenses of investigation and ongoing monitoring), deficiencies,
charges, demands, fines, penalties, damages, losses, disgorgements and obligations, of any kind,
character or description (whether absolute, contingent, matured, not matured, liquidated,
unliquidated, accrued, known, unknown, direct, indirect, derivative or otherwise) whenever
arising, including, but not limited to, all costs, interest and expenses relating thereto (including,

Jbut not limited to, all expenses of investigation, all attorneys’ and expert witnesses’ fees and all

other out-of-pocket expenses in connection with any Action or threatened Action) (except items
relating to Taxes).

“Merger” has the meaning set forth in the recitals.
“Mergers” has the meaning set forth in the Merger Agreement.

“Merger Agreement” has the meaning set forth in the recitals.
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“Merger Effective Time" shall have the meaning assigned to the term “Effective Time"
in the Merger Agreement.

“Merger Exchange Ratio” shall have the meaning assigned to the term “Exchange
Ratio” in the Merger Agreement.

“Merger Per Share Amount” shall have the meaning assigned to the term “Per Share
Amoum—mane:g:r_A&emem

“Merger Sub-1" has the meaning set forth in the recitals.
“NYSE” means the New York Stock Exchange, Inc.
“Parent” has the meaning set forth in the recitals.

“Person” means any individual, corporation (including any not-for-profit corporation),
general or limited partnership, limited liability company, joint venture, estate, trust, association,
organization, Governmental Entity or other entity of any kind or nature, including any successor
or predecessor thereto.

“PNM" has the meaning set forth in the recitals.

“Policy” or “Policies” means insurance policies and insurance contracts of any kind,
including, without limitation, primary, excess and umbrella policies, directors and officers’,
errors and omissions, commercial general liability policies, life and benefits policies and
contracts, fiduciary liability, automobile, aircraft, property and casualty, workers’ compensation
and employee dishonesty insurance policies, bonds and self-insurance and captive insurance
company arrangements, together with the nghts, benefits and privileges thereunder.

“Properties” means the real property located at 800 South Kansas Avenue and 818 South
Kansas Avenue in Topeka, Kansas.

“Proxy Statement” means the proxy statement of Western to be filed with the
Commission pursuant to the Exchange Act in connection with the Merger, and, if necessary, the
Split-Off.

“Purchase Date™ means a date specified as the effective date for a purchase of securities
pursuant to Section 3.2(a)(1) or Section 3.2(a)(ii) of the Merger Agreement.

“Purchase Notice™ shall have the meaning specified in Section 2.02.

“Purchase Price” means (x) in the case of Western Common Stock, the Average Trading
Price of Western Common Stock for the 20 trading days ending on the close of business on the
trading day immediately preceding the applicable purchase date, (y) in the case of Convertible
Preference Stock, $100 per share, and (z) in the case of Westar Common Stock, the Average
Trading Price of the Westar Common Stock for the 20 trading days ending on the close of
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business on the Trading day immediately preceding the applicable conversion Purchase Date, but
in no event less than the per share exercise price of the Rights.

“Registration Rights Agreement™ means the Registration Rights Agreement between
Parent and Westar in the form attached hereto as Exhibit F.

“Representatives” has the meaning set forth in Section 7.06.

- ——“Request=has the eaning sefordriaSectioaT-03by— — =

“Restructuring” means the Transfers pursuant to Section 2.01 hereof, the settlement of
intercompany accounts in accordance with Section 8.01 hereof, the Rights Offering, the Split-Off
and the other transactions contemplated by this Agreement and the Ancillary Agreements.

“Rights” has the meaning set forth in the recitals.
“Rights Offering” has the meaning set forth in the recitals.

“Rights Offering S-1" means the registration statement filed with the Commission oa
Form S-1 to register the shares of Westar Common Stock being offered in the Rights Offering.

“Rights Offering Shares” has the meaning set forth in the recitals.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Separation™ means the delivery of Rights Offering Shares to Western Shareholders
upon consummation of the Rights Offering.

“Separation Date” means the Business Day on which the Separation Time occurs.

“Separation Time” means the earlier of (i) the time of delivery of the Rights Offering
Shares to the Western Shareholders upon consummation of the Rights Offering and (ii) the Split-
Off Time.

“Shared Services Agreement” means the Shared Services Agreement to be entered into

between Western and Westar on the Separation Date to be effective as of the Separation Date, in
substantially the form attached as Exhibit B hereto.

“Split-Off” means the split-off by Western, pursuant to the terms and subject to the

conditions hereof, of all of the outstanding shares of Westar Common Stock held by Western

immediately prior to the Split-Off Time to the Western Shareholders of record as of the Split-Off
Record Date.

“Split-Off Agent” means the Exchange Agent (as defined in the Merger Agrecment).
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“Split-Off Date” means the Business Day on which the Split-Off is effected.

“Split-Off Documents” means this Agreement and the Ancillary Agreements and any
other agreements or documents entered into to effect the transactions contemplated bereby or by
the Ancillary Agreements (but excluding the Confidentiality Agreements and the Merger

Agreement).
“Split-OfT Portion™ shall have the meaning speciﬁed in the Merger Agreement.

“Split-Off Record Date” means the Split-off Time.

“Split-Off S-4” means the registration statement to be filed under the Securities Act, if
necessary, to register the shares of Westar Common Stock to be distributed in the Split-Off.

“Split-Off Time” means the Merger Effective Time (as defined below).

“Sublease Agreements” means the Sublease Agreements to be entered into on the Split-
Off Date between Westar as Sublessor and Western as Sublessee to be effective as of the Split-
Off Time (or an Affiliate of Western, in which case the obligations of such Affiliate shall be
guaranteed by Western) in respect of the Properties reflecting the terms set forth on Exhibit C.

“Subsidiary” means, with respect to any Person, any corporation or other entity of which
at least a majority of the securities or other ownership interests having by their terms ordinary
voting power t0 elect 2 majority of the board of directors or other Persons performing similar
functions are at the time directly or indirectly owned or controlled by such Person or by one or
more of its respective Subsidiaries or by such Person and any one or more of its respective
Subsidiaries. '

“Tax” or “Taxes” means Tax or Taxes as such terms are defined in the Tax Disaffiliation
Agreement.

“Tax Disaffiliation Agreement” means the Tax Disaffiliation Agreement hereto to be
entered into among Western and Westar on the Separation Date to be effective as of the Split-Off
Time in substantially the form attached as Exhibit D.

“Third-Party Claim” has the meaning set forth in Section 5.05(a).

“Trademark Assignment Agreement” means the Trademark Assignment Agreement to
be entered into between Western and Westar on the Separation Date to be effective at the Split-
Off Time with respect to the Westar Name Rights, reflecting the terms set forth on Exhibit E
hereto.

“Transfer” has the meaning set forth in Section 2.01.

“Westar” has the meaning set forth in the recitals.
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“Westar Assets” means all assets as reflected in the unaudited consolidated balance sheet -
as of September 30, 2000 of the Westar Group attached hereto as _Schedule 1.01(_e),' together with
all other assets, leases, properties and businesses, of every kind and description, wherever
located, real, personal or mixed, tangible or intangible, owned by any member of th_e Wesur
Group or otherwise used primarily in connection with the Westar Business. Without limitation
and for the avoidance of doubt, the following items are, and shall be, “Westar Assets” (and are
not, and shall not be, Western Assets):

(ayAltrights of the'W estar Groupunderthe-Spi=Off Documents, ——— —-——~—~

()  The assets to be transferred from Western to Westar pursuant to Section 2.01,
including those assets described on Schedule 2.01 )

(©) all Westar Intellectual Property Rights; and

@) all goodwill associated with the Westar Group or the Westar Assets prior to the
Separation Time (excluding goodwill associated with the Western Business or
the Western Assets).

“Westar Business” means the businesses and operations of the Westar Group, both as
conducted on the date hereof, and as formerly conducted by any Westar Subsidiary, irrespective
of whether or not a Westar Subsidiary remains a Subsidiary of Westar, but taking into account
the Restructuring, and shall also include all businesses and operations conducted on or after
January 1, 1995 by any Person at any time 2 Subsidiary of Western (other than a member of the
Western Group) except businesses and operations related to (i) the processing, transmission,
distribution or marketing of gas or (ii) the regulated generation, transmission, distribution or
marketing of electricity in the United States, or any services related to (i) or (ii).

“Westar Common Stock” means the common stock, par value $.01 per share, of Westar
and the related preferred share purchase rights.

“Westar Group” means Westar and its direct and indirect Subsidiaries (including all
successors to each of those Persons).

“Westar Group Liabilities” means, except as otherwise specifically provided in the
Merger Agreement or any Split-Off Document, all Liabilities, whether arising before, at or after
the Separation Time, of or relating to any member of the Westar Group or the Western Group to
the extent arising from the conduct of, in connection with or relating to, the Westar Business
(including arising in connection with or relating to the Wing Entities) or the ownership or use of
the Westar Assets (including ownership or investments in any Person). Notwithstanding the
foregoing, “Westar Group Liabilities” shall exclude any and all: (1) Liabilities for Taxes
(which Liabilities shall be governed by the Tax Disaffiliation Agreement), and (2) other
Liabilities to the extent specifically retained or assumed by the Western Group.

“Westar Indemnitee” has the meaning set forth in Section 5.02(a).
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“Westar Intellectual Property Rights” means all Intellectual Property Rights (1) owned
(x) by a member of the Westar Group or'(y) by a member of the Western Group and licensed to
or used exclusively by 2 member of the Westar Group or (ii) owned by a third party and licensed
or sublicensed to 2 member of the Westar Group or to the Western Group for the use and benefit
of any member of the Westar Group, in each case excluding the Western Intellectual Property
Rights but including without limitation:

(a) ___all right, title and interest in and use of the “Westar” name and any

" "denivative thereof including, without limitatiofn, all trademarks; service marks, wade— —-- =

dress, logos, domain names, trade names and corporate names (whether or not registered)
in the United States and all other nations throughout the world, including all variations,
derivations, combinations, registrations and applications for registration of the foregoing
and all goodwill associated therewith (collectively, the “Westar Name Rights™); and

() the Intellectual Property Rights listed on Schedule 1.01(b) hereto.

“Westar Litigation” means (i) the joint litigation that is identified on Schedule 1.01 (c);
and (ii) any filed, claimed or threatened litigation arising from the conduct of, in connection with
or relating to the conduct of the Westar Business or the Westar Assets (except any litigation
related to Taxes, which matters shall be governed solely by the Tax Disaffiliation Agreement).

“Westar Litigation Liabilities” means all Liabilities relating to or resulting from any
filed, claimed or threatened litigation or other proceedings relating to, or arising out of, amy
event, fact or circumstance (whether alleged or otherwise) which are or become the subject of the
matters identified in Schedule 1.01(c).

“Westar Name Rights” has the meaning specified in the definition of Westar Intellectual
Property above.

“Westar Option” means the Stock Purchase Option Agreement to be entered into by
Western and Westar on the Separation Date to be effective as of the Separation Time, in
substantially the form attached hereto as Exhibit B.

“Westar Subsidiaries™ means (i) each of the direct and indirect Subsidiaries of Westar
listed on Schedule 1.01(h) as supplemented to add Persons that become Subsidiaries of Westar
_between the date hereof and the Split-Off Time. -

“Western™ has the meaning set forth in the recitals.

“Western Assets” means all assets as reflected in the unaudited consolidated balance
sheet as of September 30, 2000 of the Western Group attached hereto as Schedule 1.01(d),
together with all other assets, leases, properties and businesses, of every kind and description,—-
wherever located, real, personal or mixed, tangible or intangible, owned by any member of the
Western Group (other than those assets owned, held or used primarily in connection with the
Westar Business), or otherwise used primarily in connection with the Western Business.
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Without limitation and for the avoidance of doubt, the following items are, and shall be,
“Western Assets” (and are not, and shall not be, Westar Assets):

(a)  all rights of the Western Group (but excluding any and all rights of the Westar
Group) under the Merger Agresment, the Confidentiality Agreements and the Split-Off
Documents;

(5)——all Western Intellectual Property Rights; and

(¢)  all goodwill associated with the Western Business or the Western Assets.

“Western Benefits Liabilities” means, except to the extent any member of the Westar
Group is obligated to indemnify any member of the Western Group pursuant to Section 5.01(c),
all Liabilities of any member of the Western Group to any Person under any compensation of
employee benefit plan.

“Western Business” means the businesses and operations of Western and the Western
Subsidiaries as conducted as of the date hereof and as formerly conducted by any member of the
Western Group (other than 3 member of the Westar Group), and shall also include all businesses
and operations of any current or former Subsidiary of Western related to (i) the, processing,
transmission, distribution or marketing of gas or (i) the regulated generation, transmission,

 distribution or marketing of electricity in the United States, or any services related to (i) or (ii).

“Western Common Stock” means the common stock, par value $5.00 per share, of
Western.

“Western Group™ means Western, the Western Subsidiaries and all successors to each
of those Persons.

“Western Group Liabilities” means, except as otherwise specifically provided in the
Merger Agreement or any Split-Off Document, all of the following Liabilities, whether arising
before, at or after the Split-Off Time: (i) all Liabilities of or relating to any member of the
Western Group or the Westar Group to the extent arising from the conduct of, in connection with
or relating to, the Western Business, or the ownership or use of the Western Assets in connection
therewith (including ownership or investments in any Person), and (ii) the Western Benefits
Liabilities. Notwithstanding the foregoing, “Western Group Liabilities™ shall exclude any and
all: (1) Liabilities for Taxes (which Liabilities shall be governed by the Tax Disaffiliation
Agreement), (2) Westar Litigation Liabilities, (3) Liabilities to the extent arising in connection
with or relating to the Wing Entities, and (4) other Liabilities to the extent specifically retained
or assumed by the Westar Group under any of the Split-Off Documents.

“Western Indemnitee” has the meaning set forth in Section 5.01(a).

“Western Intellectual Property Rights” means all Intellectual Property Rights
(i) owned by a member of the Western Group or (ii) owned by a third party and licensed or
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sublicensed to a member of the Western Group and held fog' use or used primarily in the conduct
of the Western Business, but excluding the Westar Name Rights.

“Western Officer Loan Liabilities” has the meaning set forth in Section 2.04.

“Western Resources (Bermuda)” means Western Resources (Bermuda) Ltd, a
Bermuda Company.

“Western-Shareholders= means-the-holdesofthe Westem Commoa Stock—— — — ———— — -

“Western Subsidiaries™ means the direct and indirect Subsidiaries of Western listed on
Schedule 1.01 (g), as supplemented to add Persons that become Subsidiaries of Western between
the date hereof and the Split-Off Time, but excluding Westar Subsidiaries.

“Wing Colombia” means Wing Colombia, L.L.C., 2 Delaware limited liability company.

“Wing Entities” means Wing Columbia, Wing Group, Wing International, Wing Turkey,
CPI Western Power Holdings Ltd., and Western Resources (Bermuda), collectively.

“Wing Group™ means The Wing Group Limited Co., a Delaware corporation.
“Wing International” means Wing International Ltd., a Texas limited liability company.

“Wing Turkey” means Wing Turkey, Inc., a Delaware corporation and a wholly owned
subsidiary of Western.

| . ARTICLE I
CONTRIBUTIONS AND ASSUMPTION OF LIABILITIES

Section 2.01. Transfers of Certain Assets to Westar Group. Upon the terms and subject
to the conditions set forth herein, effective as of the Separation Time, Western shall, or, if
requested, shall cause the relevant member of the Western Group to, assign, contribute, convey,
transfer and deliver (“Transfer”) to Westar or to one or more of Westar's wholly-owned
Subsidiaries all of the right, title and interest of Western, or such member of the Western Group,
in and to all Westar Assets that are owned by 2 member of the Western Group, as the Westar
Assets shall exist on the Separation Date or on such later date as a particular Transfer may ocaur,
including without limitation, the assets described on Schedule 2.01.

Section 2.02. Intercompany Transfers and Settlement of Intercompan At any
time between the date hereof and the Cut Off Date, Westar may (8) pay cash to Western as
provided in Section 3.2(a)(i) of the Merger Agreement for the purposes and subject to the limits
provided therein and (b) convert any outstanding amount of the Imercompany Receivable as
provided in Section 3.2(a)(ii) of the Merger Agreement. provided any remaining balance of the
Intercompany Receivable that has not been converted on or before the Merger Effective Time
shall be so converted at the Effective Time, and Westar shall provide written notice to Western
of its choice of conversion options on or prior to the Cut Off Date. In addition, Western may pay
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cash to Westar as provided in Section 3.2(a){ii) of the Merger Agreement for the purposes and
subject to the limits provided therein. ‘

In order to either (A) convert the Intercompany Receivable (in whole or in part pursuant
to Section 3.2(2)(i) of the Merger Agreement), or (B) purchase securities pursuant to Section
3.2(a)(ii) of the Merger Agreement, Westar shall deliver to Western with a copy to PNM by
facsimile a notice (“Purchase Notice”) at least five Business Days prior to the applicable

—_ Purchase Date specified in the Purchase Notice, specifying (i) the amount of the Intercompany
"~ ~Recervable to be converied or cash T be advanced; () the class of securities to be purchased™ =~~~ T

(iii) the applicable Purchase Price and (iv) the applicable Purchase Date. Western and PNM
 shall have the opportunity to review and comment on such Purchase Notice. Such Purchase

Notice shall also be immediately forwarded to Western by overnight courier or hand delivery.

Except as set forth below, the Purchase Notice and election once given shall be irrevocable.

If Western agrees with the calculation of the Purchase Price in the Purchase Notice,
Western shall issue and deliver to Westar, or its designee, within three Business Days after the
applicable Purchase Date, a certificate or certificates for the number and class of shares of Stock
to which Westar shall be entitled as aforesaid. If Western in good faith disputes the calculation
of the Purchase Price or the number of shares issuable pursuant to such Purchase Notice,
Western shall give written notice of any such objection to Westar within two Business Days of
receipt of the Purchase Notice, and the parties shall attempt in good faith to resolve such dispute
prior to the specified Purchase Date. If such dispute is not resolved prior to the Purchase Date,
the parties shall refer the matter to a nationally recognized accounting firm selected by Westar
and reasonably acceptable to Western, the decision of which shall be final and binding on
Western and Westar.

Westar acknowledges and agrees that regulatory approval for the issuance of Convertible
Preference Stock may be required prior to the initial issuance of Convertible Preference Stock,
and Western agrees to use commercially reasonable efforts to obtain such regulatory approval. If
after delivery by Westar of a Purchase Notice notifying Western of Westar’s election to purchase

‘Convertible Preference Stock conversion of all or part of the Intercompany Receivable, a
regulatory authority of competent jurisdiction prohibits Western from issuing Convertible
Preference Stock, or any such regulatory authority conditions its approval on a change in the
terms of such security, Westar may revoke its Purchase Notice with respect to such Convertible
Preference Stock.

No fractional shares of Stock or scrip representing fractional shares of any Stock shall be
issuable hereunder. The number of shares of Stock that are issuable upon any conversion shall
be rounded up or down to the nearest whole share.

Section 2.03. Agreement Relating to Consents Necessary to Transfer Assets.
Notwithstanding anything in this Agreement to the contrary, this Agreement shall not constitute
an agreement to transfer or assign any asset or any claim or right or any benefit arising
thereunder or resulting therefrom if an attempted assignment thereof, without the necessary
consent of a third party, would constitute a breach or other contravention thereof or in any way
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materially and adversely affect the rights of Westar, or any member of the Westar Group, or
Western, or any member of the Western Group, thereunder. Westar and Western shall cooperate
with each other, keep each other informed and will, subject to Section 8.03, use all commercially
reasonable efforts necessary to obtain the consent of any third party or any Govqnmcnul Entity,
if any, required in connection with the transfer or assignment pursuant to Secton 2.01 of any
such asset or any claim or right or any benefit arising thereunder. Until such required consent is
obtained, or if such consent cannot be obtained or an attempted assignment or assumption
thereof-would-be-ineffective or would adversely affect the rights of the transferor thereunder so
that the intended transieree would not in fact receive substantially altsuch rightss Westwrand— — - —
Western will cooperate in 3 mutually agreeable arrangement under which the intended transferee
would obtain the benefits and assume the obligations thereunder in accordance with this
Agreement including (but not limited to) sub-contracting, sub-licensing or sub-leasing to such
transferee, or under which the transferor would enforce for the benefit of the transferee and
(except as otherwise provided herein or in any Ancillary Agreement) at the transferor’s expense
any and all rights of the transferor against, with the transferee assuming the transferor’s
obligations to, each third party thereto. In the case of any Transfer involving a third party
consent, the transferor shall not agree to any terms of transfer (without the prior written consent
of the transferee) which have the effect of materially altering the rights or benefits arising under
any of the particular Westar Assets, Western Assets, Westar Group Liabilities or Western Group
Liabilities, as the case may be, subject to the Transfer.

. Section 2.04. Certain Officer Loans. Westar shall use commercially reasonable efforts
to obtain the release of Western (and each member of the Western Group that may be obligated)
from all liability (whether by way of guaranty, indemnity or otherwise) (collectively, the
“Western Officer Loan Liabilities™) in respect of loans to officers or directors in connection with
their purchase of Westar Common Stock, if any, prior to the Split-Off Date.

Section 2.05. Shared Services. As between Western Group, on the one hand, and the
Westar Group, on the other hand, notwithstanding any other provision of this Agreement to the
contrary, the parties have agreed that (i) provision of services pursuant to the P1 Agreement (as
defined on the Shared Services Agreement) shall be part of the Westar Business for purposes of
this Agreement and not part of the Western Business and, (ii) with respect to the provision by
Western of services pursuant to the Share Services Agreement, the respective rights, liabilities
and obligations of the parties thereto shall be governed by the Shared Services Agreement and
not by this Agreement. _ _

Section 2.06. Subleases. Western and the other members of the Western Group may not
assign or sublease their rights under the Sublease Agreements without the consent of Westar,
Western shall give Westar notice of its intent to assign or sublease under one or both Sublease
Agreements, which notice shall disclose the identity of the proposed assignee or sublesse.
Westar shall have 30 days following receipt of such notice to either terminate the Sublease
Agrecment in question (without necessity for any further action by any member of the Westar
Group) or consent to the sublease or assignment. If Westar does not deliver notice of
termination during such 30 day period, Western may assign or sublease the Sublease Agreement
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in question to the Person indicated in the original notice. Such right to assign or sublease shall
terminate if not exercised within 180 days.

ARTICLE I
REPRESENTATIONS AND WARRANTIES

Section 3.01. Representations and Warranties of Westar. Westar represents and

-—————warrants to Western as-follows:

(a) Westar is a corporation duly organized, validly existing and in good standing
under the laws of the State of Kansas and has all requisite corporate power and authority to own
and operate its properties and to carry on'its business as now being conducted.

(b)  Westar has all requisite power and authority to execute this Agreement and the
Ancillary Agreements and to consummate the transactions contemplated hereby and thereby.
The execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby have been duly authorized by all necessary action on the part of Westar.
This Agreement has been duly executed and delivered by Westar and constitutes a legal, valid
and binding obligation of Westar enforceable against it in accordance with its terms, except as
may be limited by applicable bankruptcy, insolvency, reorganization, fraudulent conveyance or
other similar laws affecting the enforcement of creditors’ rights generally, and except that the
availability of equitable remedies, including specific performance, may be subject to the
discretion of any court before which any proceedings may be brought.

(¢)  The execution, delivery and performance by Westar of this Agreement will not
contravene, violate, result in a reach of or constitute a default under (i) any provision of
applicable law or of the articles of incorporation or by-laws of Westar, (ii) any judgment, order,
decree, statute, law, ordinance, rule or regulation applicable to Westar or any of its properties or
assets, or (iii) any material contract to which Westar is a party or by which Westar or any of its
properties is bound.

(d)  No consent, approval, order, authorization of, or registration, declaration or filing
with, any Governmental Entity is required in connection with the making or performance by
Westar of this Agreement, subject to compliance with applicable securities laws.

Section 3.02. Representations and Warranties of Western Western represents and
warrants to Westar as follows:

(a) Western is a corporation duly organized, validly existing and in good standing
under the laws of the State of Kansas and has all requisite corporate power and authority to own
and operate its properties and to carry on its business as now being conducted.

(b)  Western has all requisite power and authority to execute this Agreement and the
Ancillary Agreements and to consummate the transactions contemplated thereby and hereby. The
execution and delivery of this Agreement and the consummation of the transactions
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contemplated hereby have been duly authorized by all necessary action on tl}e part of Wem
This Agreement has been duly executed and delivered by Western and constitutes a legal, valid
and binding obligation of Western enforceable against it in act.:orqance with its terms, except as
may be limited by applicable bankruptcy, insolvency, reorganization, fraudulent conveyance or
other similar laws affecting the enforcement of creditors' rights generally, and except that the
availability of equitable remedies, including specific performance, may be subject to the
discretion of any court before which any proceedings may be brought.

<) EXcept a8 set forth on Schegule 3-0Z(T); the eXecuton, denvery and performance —
" by Western of this Agreement will not contravene, violate, result in a breach of or constitute a

default under (i) any provision of applicable law or of the articles of incorporation or by-laws of

Western, (ii) any judgment, order, decree, statute, law, ordinance, rule or regulation applicable to

Western or any of its properties or assets, or (iii) any material contract to which Western is a

party or by which Western or any of its properties is bound.

(d)  Except as set forth on Schedule 3.02(d), no consent, approval, order, authorization
of or registration, declaration or filing with, any Governmental Entity is required in connection
with the making or performance by Western of this Agreement, subject to compliance with
applicable securities laws.

ARTICLE IV
THE SPLIT-OFF

Section 4.01. Cooperation Prior to the Split-Off

(3) Western and Westar shall cooperate in the preparation, filing and mailing, as
‘applicable, of the Split-Off S4, the Information Statement and any proxy statement that is
required to be prepared in connection with the Split-Off.

(b)  Western and Westar shall cooperate in preparing, filing with the Commission and
causing to become effective any registration statements or amendments thereto that are
appropriate to reflect the establishment of or amendments to any employee benefit and other
plans contemplated by the Ancillary Agreements.

() Western and Westar shall take all such action as may be necessary or appropriate
under the securities or blue sky laws of states or other political subdivisions of the United States
and shall use all commercially reasonable efforts necessary to comply with all applicable foreign
securities laws in connection with the Split-Off or by the Ancillary Agreements.

(d)  Westar shall prepare, file and pursue an application to permit the listing of the
Westar Common Stock to be distributed in the Split-Off on the NYSE.

(¢)  Westar and Western shall execute and deliver each of the Ancillary Agreements
on or prior to the Separation Date or the Split-Off Date, as applicable.
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Section 4.02. Western Board Action: Conditions Precedent to the Spiit-Off Western's
Board of Directors shall establish (or delegate authority to establish) appropriate procedures in
connection with the Split-Off. In no event shall the Split-Off occur unless the following
conditions shall have been satisfied or waived by both parties: :

(a)  the Westar Common Stock shall have been registered under the Exchange Act,
and any régistration statement required under the Securities Act for the Split-Off shall be

——effective and shall not be the subject of any stop order or proceeding by the Commission seeking )

a stop order,

(®) the Westar Common Stock to be delivered in the Split-Off shall have been
approved for listing on the NYSE, subject to official notice of issuance;

(c)  cach of the Western Board of Directors and the Westar Board of Directors (i)
shall have received an opinion, addressed and reasonably satisfactory to each of them from an
independent solvency firm selected by those boards of directors, and (ii) shall otherwise be
reasonably satisfied, (A) that after giving effect to the Split-Off (x) neither Western nor Westar
will be insolvent or will have unreasonably small capital or assets with which to engage in their
respective businesses, and (y) each of Western and Westar will be able to pay its respective debts
as they become due in the usual course of business and (B) that the Split-Off, when effected in
accordance with the terms of this Agreement and the Ancillary Agreements, shall have been
effected in accordance with the provisions of Kansas law relating to distributions and applicable
fraudulent transfer and fraudulent conveyance laws;

(d)  each condition to the Merger set forth in the Merger Agreement shall have been
satisfied or waived (other than those conditions relating to the Split-Off and those that are
designed to be satisfied after the Split-Off);

(¢)  no temporary restraining order, preliminary or permanent injunction or other
order issued by any Governmental Entity of competent jurisdiction or other legal restraint or
prohibition preventing the consummation of the Split-Off shall be in effect (each party agreeing
to use all reasonable efforts to have any such order reversed or injunction lifted) and all
authorizations from Governmental Entities and other consents required for the consummation of
the Split-Off shall have been obtained, including without fimitation those listed in Schedules
3.02(c) and 3.02(d);

(f)  Westar shall be exempt from registration under the Investment Company Act of
1940;

(8)  Each of the Ancillary Agreements shall have been duly executed and delivered by
the parties thereto and such Ancillary Agreements shall be in full force and effect; and

(B)  Westar shall have been released from any obligations under the split dollar life

insurance policies described on Schedule 4.02 and any guarantee of the financial obligations of -

Westar Generating, Inc.
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Section 4.03. The Split-Off.  Subject to the terms and conditions set forth in this
Agreement, the Split-Off shall be effected as of the Split-Off Time in accordance with the
Merger Agreement. Immediately prior to the Split-Off Time, Western sha.l} deliver to the Split-
off Agent, for the benefit of the Western Shareholders of record on the Spit-Off Record Date, 2
stock cenificate or centificates, endorsed by Western in blank, representing all of the then
outstanding shares of Westar Common Stock owned by Westerm. The Merger and Split-Off
shall be effected such that the Merger Consideration (as defined in the Merger Agreement) and

- the Split-Off. Consideration are payable only to the same Western Shareholders.

Section 4.04. Fractional Shares. No certificates representing fractional shares of Westar

~ Common Stock will be distributed in the Split-Off. The Split-Off Agent will be directed to

determine the number of whole shares and fractional shares of Westar Common Stock allocable
to each Western Shareholder of record as of the Split-Off Record Date. Upon the determination
by the Split-Off Agent of such number of fractional shares, as soon as practicable after the Split-
Off Date, the Split-Off Agent, acting on behalf of the holders thereof, shall sell such fractional
shares for cash on the open market in each case at the then prevailing market prices and shall
disburse to each holder entitled thereto, in lieu of any fractional share, without interest, that
holder’s ratable share of the proceeds of that sale, after making appropriate deductions of the
amount required, if any, to be withheld for United States federal income Tax purposes.

ARTICLEV
INDEMNIFICATION AND OTHER MATTERS

Section 5.01. Westar Indemnification of Western Group.

(a)  Subject to Section 5.03, from and after the Split-Off Date, Westar shall
indemnify, defend and hold harmless each member of the Western Group, their Affiliates
(including, for the avoidance of doubt, Parent) and their respective officers, directors and
employees (each, 8 “Western Indemnitee™) from and against any and all Damages incurred or
suffered by any Western Indemnitee arising out of (i) any and all Westar Group Liabilities other
than those relating to Taxes, (ii) the breach by any member of the Westar Group of any
obligation under this Agreement, and (iii) any Western Officer Loan Liability. Notwithstanding
anything to the contrary contained in this Agreement, all indemnities relating to Taxes or a
breach of any obligation under the Tax Disaffiliation Agreement shall be governed solely by the
specific terms of the Tax Disaffiliation Agreement.

(b)  Subject to Section 5.03, from and after the Split-Off Date, Westar shall
indemnify, defend and hold harmless each Western Indemnitee and each Person, if any, who
controls any Western Indemnitee within the meaning of either Section 15 of the Securities Act or
Section 20 of the Exchange Act from and against any and all Damages caused by any untrue
statement or alleged untrue statement of a material fact contained in the Split-Off S-4 or Rights
Offering S-1 or any amendment thereof or the Information Statement, Proxy Statement or
Prospectus (in each case as amended or supplemented if Westar shall have furnished any
amendments or supplements thereto), or caused by any omission or alleged omission to state
therein a material fact necessary to make the statements therein, in the light of the circumstances

NYB 6761517 79432 0008 1 1/000 12:54 AM 18

WE 03479



under which they were made, not misleading, except to the extent such Damages were caused by
information provided by any member of the Western Group specifically for inclusion therein

()  Westar shall indemnify Westemn and Parent to the extent the Net Present Value
(2s defined below) of (x) any Gross-Up Payments, (y) any other incremental payments and
benefits, net of any tax benefits to Western, Parent or any of their Affiliates, made, or to be.
made, by Western under the Employment Agreements to 2 covered employee (provided,
however, that such incremental payments or benefits result from both a termination of
e T 70 5 ChangE 7 COMrOT (¥ Yeh e Thereim DeCUrig by TEaSot of transactions ===~ ===
contemplated by the Merger Agreement (excluding any payments artributable to stock options,
restricted stock, restricted share units and other equity-based compensation)), and (z) any
incremental payments or benefits, net of any tax benefits to Western, Parent or any of their
Affiliates, that- Western employees become entitled to receive under the Western Executive
Salary Continuation Plan solely as a result of a change in control (as defined therein), exceeds (i)
if there are Gross-Up Payments (or additional Tax is due by Western attributable to the loss of
deduction under Section 280G of the Code for such payments), $80,000,000, and (ii) if there are
no Gross-Up Payments (and no additional Tax is due by Western amributable to the loss of
deduction under Section 280G of the Code for such payments), $55,000,000. For purposes of
clarification, payments or benefits which were vested prior to the date of the change in control
(as defined in the applicable agreement or plan) or which are earned after such date shall not be
considered for purposes of this indemnification. For purposes of this provision, Net Present
Value determined under subsection (z) above, shall be the amount necessary to purchase single
premium annuities from an insurance company with an AM. Best rating of A+ or better to
provide the incremental benefits described in said subsection (z), and under subsections (x) and
() above shall be (I) for any single-sum payment or benefit made within 90 days after the
Effective Date, the actual amount of the payment or benefit, and (I) for any other payment or
benefit, the amount determined using & discount rate of 120% of the applicable federal rate and
other reasonable assumptions. Such Net Present Value shall initially be calculated (the
"Employee Payments Calculation") by Western prior to, but as of, the Effective Time assuming
(i) there will be no Gross-Up Payments (unless prior to the Effective Date Western, Westar and
PNM mutually agree otherwise), and (ii) Western will receive a full tax benefit based on
Western's top effective tax rates for Western's tax year in which the Effective Date occurs. The
Employee Payments Calculation shall be delivered to Parent on or prior to the Cut-Off Date (as
defined in the Merger Agreement) and shall have sufficient detail to enable Parent to ascertain
whether or not such calculation was made in conformity with the provisions of this Agreement.
The notice and dispute provisions of Section 3.2(b)(ii) of the Merger Agreement applicable to
the Adjustment Calculation (as defined therein) shall also apply to the Employee Payments
Calculation. If such Gross-Up Payments assumption is Finally Determined to not have been
. correct, the indemnification provided above shall be recalculated based on the corrected
assumptions. If as a result of such recalculation, Westar's indemnification obligation under this
Section 5.03(c) exceeds any prior amounts paid by Westar pursuant to this Section 5.03(c),
Westar shall pay to Western such excess amount together with interest thereon at the rate of
120% of the applicable federal rate (in effect on the Effective Date) for the period beginning on
the Effective Date and ending on the date such payment is made. The payment, if any, under the
prior sentence shall be made within 30 days of the date Finally Determined.
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o Section 5.02_ Western Indemnificati f Westar Group.

(d) Each of Western and Westar shall and shall cause the othe:. members _of their
respective Groups and their respective Affiliates to, use reasonable efforts in good fmh (oot
extending, however, to any obligation to continue to emplqy any person or to continue aay
employment benefit or compensation beyond what the parties are otherwise obligated to do
pursuant to this Agreement, the other Split-Off Documents or the Merger Agreement) to avoid
the imposition of any Gross-Up Payments.

(a)  Subject to Section 5.03, from and after the Split-Off Date, Western shall
indemnify, defend and hold harmless each member of the Westar Group, their Affiliates and
their respective officers, directors and employees (each, 2 “Westar Indemnitee™) from and
against any and all Damages incurred or suffered by any Westar Indemnitee arising out of (i) any
and all Western Group Liabilities other than those relating to Taxes and (ii) the breach by any
member of the Westem Group of any obligation under this Agreement. Notwithstanding
anything to the contrary contained in this Agreement, all indemnities relating to Taxes or a
breach of any obligation under the Tax Disaffiliation Agreement shall be governed solely by the
specific terms of the Tax Disaffiliation Agreement).

(b)  Subject to Section 5.03, from and after the Split-Off Date, Western shall
indemnify, defend and hold harmless each Westar Indemnitee and each Person, if any, who
controls any Westar Indemnitee within the meaning of either Section 15 of the Securities Act or
Section 20 of the Exchange Act from and against any and all Damages caused by any untrue
statement or alleged untrue statement of a material fact contained in the Rights Offering S-1, the
Split-Off S4 or any amendment thereof or the Information Statement, Proxy Statement or
Prospectus (in each case as amended or supplemented if Westar shall have fumished any
amendments or supplements thereto), or caused by any omission or alleged omission to state
therein a material fact necessary to make the statements therein, in the light of the circumstances
under which they were made, not misleading, in each case to the extent, but only to the extent,
that those Damages are caused by any such untrue statement or omission or alleged untrue
statement or omission based upon information that is furnished to Westar by Western or any of
its Affiliates (other than any member of the Westar Group) specifically for use therein.

()  Except as provided in Section 5.01(c), Western shall indemnify each member of
the Westar Group for any and all Liabilities related to (i) any Gross-Up Payments, (ii) any other

- payments made under the Employment Agreements and (iii) any payments or benefits under the

Western Executive Salary Continuation Plan, including, without limitation any shareholder or
other third party Claims.

Section 5.03. Insurance and Third Party Obligations: Limitation on Liability.

() Upon indemnification of an Indemnified Party (as defined below), the
Indemnifying Party shall be subrogated to the rights of the Indemnified Party against the insurer,
to the extent permitted by any applicable Policy, or other third party (other than a third party
which is a member of the same Group of which the Indemnified Party is 8 member) with respect
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to such indemnified amount. It is expressly agreed that no insurer or any other third party shall
be (i) entitled to a benefit it would not be entitled to receive in the absence of the foregoing
indemnification provisions, (ii) relieved of the responsibility to pay any insured claims or any
other claims to which it is obligated or (iii) entitled to any subrogation rights with respect to any
obligation hereunder.

(b)  Each party shall use all commercially reasonable efforts to mitigate its Damages
and_not to cause or worsen any Liability which would be a Liability of the other party. If an
——-indemnified-Party shait receive-any amount—of msurance-proceeds-orany-other amountfrom=e~ — =~ ==

third party in connection with a specific Liability giving rise to indemnification bereunder (i) at

any time subsequent to the actual receipt of a payment in full indemnification of such Liability
hereunder, then such Indemnified Party shall reimburse the Indemnifying Party for any such
indemnification payment made up to the amount of such insurance proceeds or other amounts
actually received or (i) at any time prior to the receipt of any indemnification payment in respect
of such Liability hereunder, then the indemnification to be paid under Section 5.01 or 5.02 shall
be paid net of the amount of any such insurance proceeds or other amounts actually received.

Notwithstanding this Section 5.03, (x) in no event shall any Indemnified Party be required (i) to

take any action, or forebear from exercising any right, under the Merger Agreement or any Split-

Off Document or (ii) to take any action with respect to, make any demand under or claim any

coverage in connection with, any Policy, and (y) nothing herein shall permit any Indemnifying

Party to delay or refrain from making any payment to any Indemnified Party because of the

availability or alleged availability of any Policy or insurance proceeds (provided that the

foregoing shall not limit the subrogation rights of an Indemnifying Party under Section 5.03(a)).

Section 5.04. Notice and Payment of Claims. If any Western Indemnitee or Westar
Indemnitee (the “Indemnified Party™) determines that it is or may be entitled to indemnification
by any party (the “Indemnifying Party™) under this Article V (other than in connection with any
Action subject to Section 5.05), the Indemnified Party shall deliver to the Indemnifying Party a
written notice specifying, to the extent reasonably practicable, the basis for its claim for
indemnification and the amount for which the Indemnified Party reasonably believes it is entitled
to be indemnified. Within 30 calendar days after receipt of such notice, the Indemnifying Party
shall pay the Indemnified Party such amount in cash or other immediately available funds unless
the Indemnifying Party objects in writing to the claim for indemnification or the amount thereof

Section 5.0S. jce and Defen ird- lai

(a) Promptly (and in any event within 10 Business Days) following the earlier of (i)
receipt of notice, whether by service of process or otherwise, of the commencement by a third
party of any Action against or otherwise involving any Indemnified Party or (ii) receipt of
information from a third party alleging the existence of a claim against an Indemnified Party, in
either case, with respect to which indemnification may be sought pursuant to this Agreement (a
“Third-Party Claim™), the Indemnified Party shall give the Indemnifying Party written notice
thereof. The failure of the Indemnified Party to give notice as provided in this Section 5.05 shall
not relieve the Indemnifying Party of its obligations under this Agreement, except to the extent
that the Indemnifying Party is actually and materially prejudiced by such failure to give notice.

NYB 476131.7 79432 OT308 1 LIOWOO 12:34 AM 21

UE 09482



()  Within 30 calendar days after receipt of notice from the Indemnified Party
pursuant to Section 5.05(a), the Indemnifying Party may (by giving written notice thereof to the
Indemnified Party) elect at its option to, and shall at the request of the Indemnified Party, assume
the defense of any Third-Party Claim seeking monetary Damages at the Indemnifying Party’s
sole cost and expense unless the Indemnifying Party objects in writing to such indemnification
claim (in which case the Indemnified Party may not require the Indemnifying Party to assume
the defense and the Indemnifying Party shall only assume the defense with the consent of the
Indemnified Party). During such 30-calendar day period, unless and until the Indcmmfymg

Party assumes the defense of such a Third-Party Claim or objects In Writing, emnl
Party shall take such action as it deems appropriate, acting in good faith, and at Indemmfymg
Party’s expense in connection with such Thxrd-Party Claim; provided, however, that the
Indemnified Party shall not settle or comprormse., or make any offer to settle or compromise,
such Third-Party Claim without the prior written consent of the Indemnifying Party (which shall
not be unreasonably withheld); and provided further, that in the event that a Third Party Claim
seeks injunctive or other non-monetary relief, the Indemnified Party shall be entitled to control
the defense of the Third Party Claim at the cost and expense of the Indemnifying Party. '

(¢)  If the Indemnifying Party assumes the defense of a Third-Party Claim, (w) it shall
keep the Indemnified Party timely informed of all significant developments in connection
therewith, (x) the defense shall be conducted by counsel retained by the Indemnifying Party
(which counsel shall be reasonably satisfactory to the Indemnified Party), provided that the
Indemnified Party shall have the right to participate in such proceedings and to be represeated by
counsel of its own choosing, and if such Third Party Claim only seeks monetary Damages, such
participation shall be at the Indemnified Party’s sole cost and expense; and (y) the Indemnifying
Party may settle or compromise the Third-Party Claim without the prior written consent of the
Indemnified Party so long as such settlement or compromise includes an unconditional release of
the Indemnified Party from all claims that are the subject of such Third-Party Claim, provided
that the Indemnifying Party may not agree to any such settlement or compromise pursuant to
which there is any finding or admission of any violation of Law or pursuant to which any remedy
or relief (including but not limited to the imposition of a consent order, injunction or decree
which would restrict the future activity or conduct of the Indemnified Party or any Subsidiary or
Affiliate thereof), other than monetary damages for which the Indemnifying Party shall be
responsible hereunder, shall be applied to or against the Indemnified Party, without the prior
written consent of the Indemnified Party (which shall not be unreasonably withheld).

. (d)  If the Indemnifying Party has not objected in writing to such indemnification
claim, and, if at the end of the 30-calendar day period referred to in Section 5.05(b) the
Indemnifying Party has not assumed the defense of such claim, or, if earlier, beginning at such
time as the Indemnifying Party has declined in writing to assume the defense of a Third-Party
Claim, (x) the Indemnified Party will take such steps as it deems appropriate to defend that
Third-Party Claim and the defense shall be conducted by counsel retained by the Indemnified
Party, provided that the Indemnifying Party shall have the right to participate in such
proceedings and to be represented by counsel of its own choosing at the Indemnifying Party's
sole cost and expense; and (y) the Indemnifying Party shall reimburse the Indemnified Party on a
current basis (and in any event within 30-calendar days after the submission of invoices and bills
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by an Indemnified Party) for its expenses of investigation, attorneys’ and expert witnesses’ fees
and other out-of-pocket expenses incurred in defending against such Third-Party Claim and the
Indemnifying Party shall be bound by the result obtained with respect thereto by the Indemnified
Party; provided, further, that the Indemnified Party shall not settle or compromise, or make amy
offer to settle or compromise, the Third-Party Claim without the prior written consent of the
Indemnifying Party (which shall not be unreasonably withheld).

(¢)___The Indemnifying Party shall pay to (or at the direction of) the Indemnified Party

" ~in~castrtheamount;” if any; forwhichthe-IndemnifiedParty 15 entitledto- be—indemnified— ~ ~ =
hereunder within 15 calendar days after such Third Party Claim has been Finally Determined, in

the case of an indemnity claim as to which the Indemnifying Party has acknowledged liability or,

in the case of any indemnity claim as to which the Indemnifying Party has not. acknowledged

liability, within 15 calendar days after such Indemnifying Party’s liability, if any, hereunder has

been Finally Determined.

()  Notwithstanding any other provision of this Agreement, Western acknowledges
and agrees that following the Split-Off Time, Westar shall (solely at its own cost and expense)
assume and continue the defense of all the Westar Litigation and that, as long as such settlement
or compromise includes an unconditional release of all Western Indemnitees, Westar shall be
permitted to settle or compromise such Actions without the consent of Western or any of its
Affiliates, provided that Westar may not agree to any such settlement or compromise pursuant to
which there is any finding or admission of any violation of Law or pursuant to which any remedy
or relief (including but not limited to the imposition of a consent order, injunction or decree
which would restrict the future activity or conduct of the Western Indemnitees), other than
monetary damages for which the Westar Group shall be responsible hereunder, shall be applied
to or against any such Western Indemnitee, without the prior written consent of such Western
Indemnitee (which shall not be unreasonably withheld); provided, further, that Westar shall use
all commercially reasonable efforts to defend any Western Indemnitee and to cause any Western
Indemnitee to be dismissed with prejudice as a party to any pending or future Westar Litigation
and, to the extent any Western Indemnitee believes, in its reasonable judgment, that Westar has
failed to diligently pursue such defense or dismissal, the Western Indemnitee shall be entitled (at
its own cost and expense) to independently move for or otherwise pursue such defense or
dismissal and to take such related actions as it may deem necessary or appropriate in connection
therewith. Notwithstanding the foregoing, the parties may agree to allocate costs and expenses
in any other manner pursuant to a settlement to which Western consents. Westar shall keep
Western timely informed of all significant developments with respect to the Westar Litigation to
which any Western Indemnitee is a party.

(8)  Subject to Article VII, each party shall cooperate, and cause their respective
Representatives to cooperate, in the defense or prosecution of any Third-Party Claim and shall
furnish or cause to be furnished such records, information and testimony, and attend such
conferences, discovery proceedings, hearings, trials or appeals, as may be reasonably requested
in connection therewith. -
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Section 5.06. Exclusivity of Remedies. The remedies provided for in this Article V
shall be the sole remedy for Damages incurred by an Indemnified Party under this Agreement;
provided, if the indemnification provided for in this Article V is unavailable to any Indemnified
Party (x) on the grounds that such Indemaified Party was a former Affiliate of the Indemnifying
Party or (y) on other public policy grounds, then the Indemnifying Party shall pay to the
Indemnified Party’s parent such amount that represents the diminution in value to such parent as
a result of the Indemnifying Party’s inability to so indemnify such Indemnified Party (provided

————— that such-amount-shall-not-exceed-the-amount that would othetwise have been pavable by the
Indemnifying Party to such Indemnified Party in respect of such claim pursuant o this Article

).

. ARTICLE VI
EMPLOYEE MATTERS AND TRANSITION SERVICES

Section 6.0i. Employee Matters Generally. Prior to the Split-Off Date, the employees
of Westar shall be eligible to participate in all applicable employee benefit plans on the same
terms as provided by Western to its employees.

Section 6.02. Shared Services Matters Generally. With respect to the provision of
certain services by either Group to the other Group after the Separation Time, the parties hereto

. agree as set forth herein and in the Shared Services Agreement.

ARTICLE VII
ACCESS TO INFORMATION

Section 7.01. Provision of Corporate Records. Except as otherwise specifically set forth
in this Agreement or any Ancillary Agreement, immediately prior to or as soon as practicable
following the Split-Off Date, each Group shall provide to the other Group all documents,
Contracts, books, records and data (including but not limited to minute books, stock registers,
stock certificates and documents of title) in its possession relating primarily to the other Group or
its business, assets and affairs (after giving effect to the transactions contemplated hereby);
provided that if any such documents, Contracts, books, records or data relate to both Groups or
the business and operations of both Groups, each such Group shall provide to the other Group
true and complete copies of such documents, Contracts, books, records or data Data stored in
electronic form shall be provided in the format in which it existed at the Split-Off Date, except as
otherwise specifically set forth in this Agreement or any Ancillary Agreement.

Section 7.02. Access to Information. From and after the Split-Off Date and for a
reasonable period of time after the Split-Off Date, each Group shall, afford promptly to the other
Group and its accountants, counsel and other designated Representatives reasonable access
during normal business hours to all documents, Contracts, books, records, computer data and
other data in such Group's possession relating to such other Group or the business and affairs of
such other Group (after giving effect to the transactions contemplated hereby) (other than data
and information subject to (i) an attorney/client or other privilege that is not specifically subject
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to the provisions of this Article VII or (ii) in the case of access provisions in any joint defense
arrangements between 2 member or members of one Group and 8 member or members of the
other Group, the terms of the relevant joint defense agreement), insofar as gxch access is
reasonably required by such other Group, including, without limitation, for audit, accounting,
litigation, regulatory compliance and disclosure and reporting purposes.

Section 7.03. Litigation Cooperation. From and after the Split-Off Date:

~ = -~(a)—Each Group shall-use-allcommercially reasonzble effertste-make-available 1o the————=—=
other Group and its accountants, counsel, and other designated representatives, upon written

request, its current and former directors, officers, employees and representatives as witnesses,

and shall otherwise cooperate with the other Group, to the extent reasonably required in

connection with any Action or threatened Action arising out of either Group's business and

operations in which the requesting party may from time to time be involved.

(b)  Each party hereto shall promptly notify the other party hereto, upon its receipt or
the receipt by any of its Affiliates, of a request or requirement (by oral questions, interrogatories,
requests for information or documents, subpoenas, civil investigative demands or other similar
- processes) which relates to the business and operations of the other party (a “Request”)
reasonably regarded as calling for the inspection or production of any documents or other
information in its possession, custody or control, as received from any Person that is a party in
any Action, or in the event the Person delivering the Request is not a party to such Action, as
received from such Person. In addition to complying with the applicable provisions of Section
7.06, each party shall assert and maintain, or cause its Affiliates to assert and maintain, any
applicable claim to privilege, immunity, confidentiality or protection in order to protect such
documents and other information from disclosure, and shall seek to condition any disclosure
which may be required on such protective terms as may be appropriate. No party may waive,
undermine or fail to take any action necessary to preserve an applicable privilege without the
prior written consent of the affected party hereto (or any affected Affiliate or Affiliates of any
such party) except, in the opinion of such party's counsel, as required by law.

(¢)  Each of Western, on its own behalf and on behalf of all members of the Western
Group, and Westar, on its own behalf and on behalf of all members of the Westar Group, hereby -
waives any conflict which might preclude counsel currently representing Western, Westar or any
of their respective Affiliates from representing Westar and/or any of its Affiliates following the
- Split-Off Date in connection with the Westar Litigation existing at the Merger Effective Time.

(d) Western and Westar shall enter into such joint defense agreements, in customary
form, as Western and Westar shall determine are advisable.

Section 7.04. Reimbursement. Except to the extent that any member of one Group is
obligated to indemnify any member of the other Group under Article V for that cost or expense,
each Group providing information or witnesses to the other Group, or otherwise incurring sny
expense in connection with cooperating, under Sections 7.01, 7.02 or 7.03 shall be entitled to
receive from the recipient thereof, upon the presentation of invoices therefor, payment for all
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out-of-pocket costs and expenses that may be incurred in providing such information, witnesses
or cooperation.

Section 7.05. Retention of Records. From and after the Split-Off Date, except as
otherwise required by law or agreed to in writing, each party shall, and shall cause the.metnben
of its respective Group to, retain all information relating to the other Group’s bx.xsmss and
operations in accordance with the then general practice of such party with respect to information
relating to its own business and operations but in any event for not less than seven years from the -

Separation 1 ime—Notwithstanding the foregoing-sentence; any party may-desuoy or-otherwise - - -~ ==
dispose of any such information at any time, provided that, prior to such destruction or disposal,

(i) such party shall provide not less than 90 calendar days’ prior written notice to the other party,

specifying the information proposed to be destroyed or disposed of and the scheduled date for

such destruction or disposal, and (ii) if the recipient of such notice shall request in writing prior

to the scheduled date for such destruction or disposal that any of the information proposed to be

destroyed or disposed of be delivered to such requesting party, the party proposing the

destruction or disposal shall promptly arrange for the delivery of such of the information as was

requested at the expense of the requesting party.

Section 7.06. Confidentiality. From and after the Split-Off Date, each party shall hold
and shall cause its Affiliates and their respective directors, officers, employees, counsel,
accountants, agents, consultants, advisors and other authorized representatives
(“Representatives™) to hold in strict confidence all documents and other information (other than
any such documents and other information relating solely to the business or affairs of such party)
concerning the other party and/or its Affiliates (“Confidential Information™) unless such party
is compelled to disclose such documents and/or other information by judicial or administrative
process or, in the opinion of its counsel, by other requirements of law or the rules of any
applicable stock exchange. Confidential Information shall not include such documents and/or
other information which can be shown to have been (A) in the public domain through no fault of
such party, (B) lawfully acquired after the Split-Off Date on 8 non-confidential basis from other
sources or (C) acquired or developed independently by such party without violating this Section
7.06 or the Confidentiality Agreements. Notwithstanding the foregoing, such party may disclose
such Confidential Information to its Representatives so long as such Persons are informed by
such party of the confidential nature of such Confidential Information and are directed by such
party to treat such documents and/or other information confidentially. In the event that such
party or any of its Representatives is requested or required (by oral questions, interrogatories,
requests for information or documents, subpoenas, civil investigative demands or other similar
processes) to disclose any of the Confidential Information, such party will promptly notify the
other party so that the other party may seek a protective order or other remedy or waive such
party’s compliance with this Section 7.06. Such party shall exercise all commercially reasonable
efforts necessary to preserve the confidentiality of the Confidential Information, including, but _
not limited to, by cooperating with the other party to obtain an appropriate protective order of - - ---
other reliable assurance that confidential treatment will be accorded the Confidential
Information. If, in the absence of a protective order or other remedy or the absence of receipt of
a waiver of the other party, such party or any of its Representatives is nonetheless legally
compelled to disclose any of the Confidential Information, such party or such Representative
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may disclose only that portion of the Confidential Information which is legally required to be
disclosed. Such party agrees to be responsible for any breach of this Section 7.06 by it and/or its
Representatives.

Section 7.07. Preservation of Privilege. The parties hereto recognize that as &
consequence of the transactions contemplated by this Agreement or the Merger Agreement or the
Ancillary Agreements, the parties may have common interests in the defense of certain pending
or.threatened litigation which may necessitate the exchange between the parties or their counsel

of documents of othier information hat is subject tothe anorney=client privilege, thework -

product doctrine or other legally recognized privileges, protections or immunities from
discovery. Each party agrees to take in addition to, and not in limitation of, its obligations under
Section 7.03(b) all commercially reasonable efforts necessary to protect and maintain, and to
cause its Affiliates to protect and maintain, any applicable claim to privilege, immunity,
protection or confidentiality in order to protect such documents and other information from
improper disclosure or use. In addition to, and not in limitation of, its obligations under Section
7.03(b) and without limiting the generality of the foregoing, and to the maximum extent
permitted by law, none of the parties or their respective Affiliates may waive or undermine, or
fail to defend in a commercially reasonable manner, any privilege or protection or take or fail to
take any other commercially reasonable action (a) that could result in the disclosure of any
common-interest or joint-defense materials to any Person that is neither a party to this
Agreement nor an Affiliate of any such party or (b) that would have the effect of waiving or
undermining such privilege or protection, in either case, without the prior written consent of the
affected party and any affected Affiliate of such affected party.

Section 7.08. Inapplicability of Article VII to Tax Matters. Notwithstanding anything to
the contrary in this Article VIL, this Article VII shall not apply with respect to documents, other
information and/or other matters relating to Taxes, all of which shall be governed by the Tax
Disaffiliation Agreement.

ARTICLE VIII
CERTAIN OTHER AGREEMENTS

Section 8.01. Use of Proceeds and Intercompany Matters.

(8)  Except as otherwise specifically set forth herein or in any of the Ancillary
Agreements or in the Merger Agreement, effective as of the Split-Off Time, all intercompany
accounts receivable and accounts payable relating to (i) any of the contracts and other
arrangements specified in Section 5.1(u) of the Company Disclosure Letter and (i) Western's tax
sharing and allocation policy (Western Accounting Manual Section No. 6.90), (other than those
governed by the Tax Disaffiliation Agreement) (i) that were not fully paid, satisfied or
discharged upon or prior to the Separation Time (if earlier than the Split-Off Time) or (ii) that
arose or were incurred after the Separation Time and prior to the Split-Off Time shall be paid in
full, in cash or other immediately available funds, by the party or parties owing such obligation
on or prior to the Split-Off Time.
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()  Except as otherwise contemplated hereby or as set forth on Sd‘zedule 8.01(b) orin
any of the other Ancillary Agreements or in the Merger Agreement, .all prior agrecments and
arrangements, including those relating to goods, rights or services provided or hcense.d. between
any member of the Westar Group and any member of the Western Group will terminate oa or
prior to the Split-Off Time.

Section 8.02. Trademarks: Trade Names.

==&y On-or prior tothe Separation Time, Western and Westar -wil ¢ntef™ into th =
Trademark Assignment Agreement. :

(b) From and after the Split-Off Date, each member of the Western Group shall -
discontinue its use of the Westar name and logo and shall, as necessary, change the name of any
Western Subsidiary that incorporates the Westar name; provided however, each member of the
Western Group shall have a non-exclusive license to use the flying star logo described in Exhibit
1.01(b) (i) with respect to materials and supplies, until such materials and supplies are consumed
in the ordinary course of business and (ii) with respect to each piece of equipment, building or
other physical asset, until such asset is replaced or repainted in the ordinary course of business,
and such logo shall not be used by any member of the Western Group for any purpose for which
it is not currently used. From and after the Split-Off Date, each member of the Starco group will
discontinue its use of the Western Resources name and logo and shall, as necessary, change the
name of any Starco Subsidiary that incorporates the Western Resources name.

Section 8.03. Further Assurances and Consents. In addition to the actions specifically
provided for elsewhere in this Agreement, each of the parties hereto shall use all commercially
reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all
things, reasonably necessary, proper or advisable under applicable laws, regulations and
agreements or otherwise to consummate and make effective the transactions contemplated by
this Agreement, including, without limitation, using all commercially reasonable efforts to obtain
any consents and approvals and to make any filings and applications necessary or desirable in
order to consummate the transactions contemplated by this Agreement; provided that no party
hereto shall be obligated to pay any consideration therefor (except for filing fees and other
similar charges) to any third party from whom such consents or approvals are requested or to
take any action or omit to take any action if the taking of or the omission to take such action
would be materially and unreasonably burdensome to the party, its Group or its Group's
business. The parties agree to enter into and execute such additional Split-Off Documents as
may be reasonably necessary, proper or advisable to effect the transactions contemplated by this
Agreement or the Ancillary Agreements, provided, however, that such additional Split-Off
Documents shall not diminish any of the rights granted or increase any of the Liabilities assumed
under this Agreement or the Ancillary Agreements.

Section 8.04. Third Party Beneficiaries. Parent shall be a third party beneficiary of this
Agreement. Except as contemplated in the preceding sentence, nothing contained in this
Agreement is intended to confer upon any Person or entity other than the parties hereto, Parent,
and their respective successors and permitted assigns any benefit, right or remedies under or by
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reason of this Agreement, except that the provisions of Articie V shall inure to the benefit of the
Westar Indemnitees and the Western Indemnitees.

Section 8.05. Intellectual Pr Rights and Licenses. Western shall take all action
necessary prior to the Split-Off Time to permit members of the Westar Group to use the software
set forth on Schedule 8.05 in the same manner as such software is being used by members of the
Westar Group for the term of the Shared Services Agreement. Except as otherwise specifically
______set forth in this Agreement or in any of the other Ancillary Agreements, neither Group shall have
~ “any right of Ticense in of 1o any 1echnology, software, Iméllectusd~Property Right or other™ =~ ~—
proprietary right owned, licensed or held for use by the other Group.

Section 8.06. Insurance Claims. At the Split-Off Time, Western shall assign to Westar
all rights to payments for claims related to the Westar Business and covered by the Group
Policies insofar as such payments relate to claims based on occurrences prior to the Split-Off
Time. Without the prior written consent of Westar, both prior to and after the Split-Off Time,
Western will take no action that could adversely affect the coverage provided by the Group
Policies nor will Western fail to act with knowledge that such failure could adversely affect the
coverage provided by the Group Policies. Westar shall be responsible for acquiring such
insurance coverage as it deems necessary for periods after the Split-Off Time.

ARTICLE IX
. MISCELLANEOUS

Section 9.01. Notices. All notices and other communications to any party hereunder
shall be in writing (including telecopy or similar writing) and shall be deemed given when
received addressed as follows:

If to Westemn to:

Western, Inc.

818 South Kansas Avenue
Topeka, Kansas 66612
Telecopy (785) 575-1936
Attention:  General Counsel

With copies to:
LeBoeuf, Lamb, Greene & MacRae
125 West 55th Street
New York, New ’_{_qu IQOI9
REDACTED

If to PNM, to:
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Public Service Company of New Mexico
Alvarado Square
Albuquerque, New Mexico 87158

REDACTED

With-a-copy-ta:
11h-a-CopYy

Winthrop, Stimson, Putnam & Roberts
One Battery Park Plaza

REDACTED

If to Westar, to:

Westar
818 South Kansas Avenue
Topeka, Kansas 66612

REDACTED

With a copy to:

LeBoeuf, Lamb, Greene & MacRae
125 West 55th Street
New York, New York 10019

REDACTED

Any party may, by written notice so delivered to the other parties, change the address to
which delivery of any notice shall thereafter be made.

Section 9.02. Amendments; No Waivers.

(2)  Any provision of this Agreement may be amended or waived if, and only if, such
amendment or waiver is in writing and signed, in the case of an amendment, by Western and
Westar, or in the case of a waiver, by the party against whom the waiver is to be effective. In
addition, unless the Merger Agreement shall have been terminated in accordance with its terms,
any such amendment or waiver that is adverse in interest to any member of the Western Group
shall be subject to the written consent of Parent.
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(®  No failure or delay by any party in cxcrcising any right, power or privilege
hereunder shall operate as a waiver thereof nor shall any §mg.le or partial exercise thereof
preclude any other or further exercise thereof or the exercise of any other right, power or
privilege. The rights and remedies herein provided shall be cumulative and not exclusive of any
rights or remedies provided by law.

Section 9.03. Expenses.

(@ Al toSTs and-expenses Incarred by Westerm or westar—in-eonn -
consummation of the Rights Offering (including the fees and expenses of all counsel,
accountants and financial and other advisors of both Groups in connection therewith, and all
expenses in connection with preparation, filing printing and mailing of the prospectus used in the
Rights Offering, the Rights Offering S-1-and any filing necessary to register the Westar Common
Stock under the Exchange Act) shall be netted against the proceeds of the Rights Offering, and
all costs and expenses incurred by Western or Westar in connection with the preparation
execution and delivery of the Ancillary Agreements and the consummation of the Split-Off and
the other transactions contemplated hereby and therein (including the fees and expenses of all
counsel, accountants and financial and other advisors of both Groups in connection therewith,
and all expenses in connection with preparation, filing printing and mailing of the Split-Off S-4
the Information Statement and the Proxy Statement) shall be paid by Western.

A ()  Each reference in this Agreement to expenses, fees and out-of-pocket costs shall

mean such expenses, fees and out-of-pocket costs as the party incurring such expenses, fees or
out-of-pocket costs would reasonably incur in connection with its own business under
circumstances where such expenses, fees and out-of-pocket costs are not subject to
reimbursement.

Section 9.04. Successors and Assigns. The provisions of this Agreement shall be
binding upon and inure to the benefit of the parties hereto and their respective successors and
assigns; provided that neither party may assign, delegate or otherwise transfer any of its rights or
obligations under this Agreement without the prior written consent of the other party, which
consent shall not be unreasonably withheld, and unless the Merger Agreement shall have been
terminated in accordance with its terms, any such assignment shall require the written consent of
Parent. If any party or any of its successors or assigns (i) shall consolidate with or merge into
any other Person and shall not be the continuing or surviving corporation or entity of such
consolidation or merger or (ii) shall transfer all or substantially all of its properties and assets to
any Person, then, and in each such case, proper provisions shall be made so that the successors
and assigns of such party shall assume all of the obligations of such party under each of the Split-
Off Documents.

Section 9.05. Governing Law. This Agreement shall be construed in accordance with
and governed by the laws of the State of New York, applicable to contracts to be performed
wholly in such State,
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Section 9.06. Counterparts; Effectiveness. This Agreement may be signed in any
number of counterparts, each of which shall be an onginal, wn.h the same effect as if the
signatures thereto and hereto were upon the same instrument. This Agreement shall become
effective when each party hereto shall have received a counterpart hereof signed by the other

party hereto.

Section 9.07. Entire Agreement. This Agreement, the Merger .Agreemeng the
Confidentiality Agreements and the other Split-Off Documents constitute the entre

———unmmmmmmnubjmﬁm

all prior agreements, understandings and negotiations, both written am.:l ora}, between the parfies
with respect to the subject matter hereof and thereof. No representation, inducement, promise,
understanding, condition or warranty not set forth herein or in the Confidentiality Agreements,
the Merger Agreement or the other Split-Off Documents has been made or reliqd upon Py any
party hereto. To the extent that the provisions of this Agreement are inconsistent with the
provisions of any other Ancillary Agreement, the provisions of such other Ancillary Agreement
shall prevail.

Section 9.08. Tax Disaffiliation Agreement; Set-Off. Payment of After-Tax Amounts;
Certain Transfer Taxes.

(a)  Except as otherwise specifically provided herein and not inconsistent with the Tax
. Disaffiliation Agreement, this Agreement shall not govern any Tax matters, and any and all
claims, losses, damages, demands, costs, expenses or liabilities relating to Taxes shall be

exclusively governed by the Tax Disaffiliation Agreement.

(b) If Western, Westar or any of their respective post-Separation Affiliates makes a
paymernt pursuant to Section 5.01 or 5.02 of this Agreement, then (i) to the extent not already
taken into account pursuant to the terms of this Agreement, such payment shall be reduced as
provided in Section 5(f) of the Tax Disaffiliation Agreement if such payment gives rise to any
Tax Asset (as such term is defined in the Tax Disaffiliation Agreement), and (ii) such Person
shall also pay the recipient of such payment the related After-Tax Amount (as defined in the Tax
Disaffiliation Agreement). This Section 9.08(b) shall be interpreted in accordance with the
principles set forth in the Tax Disaffiliation Agreement and shall be subject to the dispute
resolution provisions contained in Section 15 of the Tax Disaffiliation Agreement.

. (¢)  Except as otherwise provided in the Tax Disaffiliation Agreement; all transfer, -
documentary, sales, use, stamp and registration taxes and fees (including any penalties and
interest) incurred in connection with any of the transactions described in Article II of this
Agreement shall be bone and paid 50% by Western and 50% by Westar. The party that is
required by applicable law to file any Return (as defined in the Tax Disaffiliation Agreement) or
make any payment with respect to any of those taxes shall do so, and the other party shail
cooperate with respect to that filing or payment as necessary. If Westar is required to make any
payment, Western shall reimburse Westar in accordance with this Section 9.08, as appropriate, _
within 5 Business Days after it receives notice of the payment of those taxes. If Western is
required to make any payment, Westar shall reimburse Western in accordance with this Section
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9.08(c), as appropriate, within 5 Business Days after it receives notice of tl’ge payment of those
taxes. This Section 9.08(c) shall be interpreted in accordance with the principles set forth in the
Tax Disaffiliation Agreement and shall be subject to the dispute resolution provisions contained
in Section 15 of the Tax Disaffiliation Agreement.

Section 9.09. Jurisdiction. Except as otherwise expressly provided in this Agreement,

any Action seeking to enforce any provision of, or based on any matter arising out of or in

... __.connection with, this Agreement or the transactions contemplated hereby may be brought in any
-+ —-US—fedefal or staf&court"sitting~im Kansas;~and -eachof the -parties hereby consents—to—the- "

jurisdiction of such courts (and of the appropriate appellate courts therefrom) in any such Action

and irrevocably waives, to the fullest extent permitted by law, any objection which it may now or

hereafter have to the laying of the venue of any such Action in any such court or that any such

Action which i3 brought in any such court has been brought in an inconvenient forum. Process

in any such Action may be served on any party anywhere in the world, whether within or mthc.nn

the jurisdiction of any such court. Without limiting the foregoing, each party agrees that service

of process on such party as provided in Section 9.01 shall be deemed effective service of process

on such party.

Section 9.10. Pre-Litigation Dispute Resolution. Prior to the bringing of any Action
against the other, senior officers of Western and Westar shall confer, consult and in good faith
attempt for a period of 30 calendar days to resolve any dispute between such parties relating to

. this Agreement or any of the Ancillary Agreements (other than the Tax Disaffiliation
Agreement) without resort to legal remedies; provided that nothing in this Section 9.10 shall
prohibit any party hereto or its Affiliates from bringing any Action if such party determines that
any delay could reasonably be expected to prejudice such party’s rights owing to any applicable
statute of limitations or similar legal or equitable bar.

Section 9.11. Severability. If any one or more of the provisions contained in this
Agreement should be declared invalid, illegal or unenforceable in any respect, the validity,
legality and enforceability of the remaining provisions contained in this Agreement shall not in
any way be affected or impaired thereby so long as the economic or legal substance of the
transactions contemplated hereby is not affected in any manner materially adverse to any party.
Upon such a declaration, the parties shall modify this Agreement so as to effect the original
intent of the parties as closely as possible in an acceptable manner so that the transactions
contemplated hereby are consummated as originally contemplated to the fullest extent possible.

Section 9.12. Survival All covenants and agreements of the parties contained in this
Agreement and the Confidentiality Agreements shall survive the Split-Off Date indefinitely,
unless a specific survival or other applicable period is expressly set forth therein.

Section 9.13. Captions. The captions herein are included for convenience of reference
only and shall be ignored in the construction or interpretation hereof.

Section 9.14. SQeci.ﬁc Performance. Each party to this Agreement acknowledges and
agrees that monetary damages for a breach or threatened breach of any of the provisions of this
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Agreement would be inadequate and irreparable harm would occur. In recognition of this fact,
each party agrees that, if there is a breach or threatened breach, in addition to any monetary
damages, the other nonbreaching party to this Agreement, without posting any bond, shall be
entitled to seek and obtain equitable relief in the form of specific performance, temporary
restraining order, temporary or permanent injunction, attachment, or any other equitable remedy
which may then be available to obligate the breaching party (1) to perform its obligations under
this Agreement or (ii) if the breaching party is unable, for whatever reason, to perform those

——— —obligations; to take any other actions.as are_necessary, advisable or appropriate to give the other
party to this Agreement the economuc effect wiuch comes as close as possible to the performance
of those obligations (including, but not limited to, transferring, or granting liens on, the assets of
the breaching party to secure the performance by the breaching party of those obligations).
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IN WITNESS WHEREOF the parties hereto bave caused this Agreement to be duly executed
by their respective authorized officers as of the date first above wrinen.

WESTERN RESOURCES, INC.

. Wi
Chairman of the Board, President and
Chief Execurive Officer

WESTAR INDUSTRIES, INC.

Paul R. Geist
President

Received Time Nov. 8. 9:53PM WE 09436



AMENDMENT NO. 1 TO
ASSET ALLOCATION AND SEPARATION AGREEMENT

THIS AMENDMENT NO. 1 dated as of May 2, 2001 (this “Amendment”) to the Asset
Allocation and Separation Agreement, dated as of November 8, 2000 (the “Allocation v
Agreement”), by and between Western Resources, Inc., a Kansas corporation (“Western”), and
Westar Industries, Inc., a Kansas corporation (“Westar”).

Capitalized terms used but not defined in this Amendment shall have the meaning given
such terms in the Allocation Agreement.

WITNESSETH:

WHEREAS, Western and Westar desire to amend certain terms of the Allocation
Agreement as provided herein;

NOW, THEREFORE, in consideration of the premises and of the mutual agreements
herein contained, the parties hereto agree as follows:

Section 1. Amendment to the Allocation Agreement. Section 2.02 of the Allocation
Agreement is hereby amended by deleting the first sentence of the first paragraph of such section
in its entirety and substituting the following sentences in its place:

Section 2.02. Infercomganv Transfers and Settlement of Intercompany Debt.
After the date hereof and until the earlier of the Cut Off Date or the secured debt of

Western’s electric utility operations receiving an investment grade rating from Moody’s
and Standard & Poor’s Westar shall (a) pay to Western the net cash proceeds of any sale
by Westar of its ownership interest in ONEOK, Inc. and Western Resources, whether
presently owned or hereafter acquired (including common stock or preference stock of
Western Resources issued to Westar afier the date hereof as a result of the conversion of
the Intercompany Receivable as provided herein), (b) pay to Western the net cash
proceeds of any borrowings by Westar secured by a pledge of or security interest in any of
the assets described in the foregoing clause (a), and (c) pay to Western the net cash
proceeds of the Rights Offering. All such payments shall be for the purposes and subject
to the limits provided in Section 3.2(a)(i) of the Merger Agreement, or to acquire
indebtedness of Western. Net cash proceeds as used herein shall mean cash proceeds of a
sale transaction received by Westar after deduction of expenses, commissions, etc., tax
payments for local, federal or state entities, and any debt owed on the asset sold. Westar
may convert any outstanding amount of the Intercompany Receivable as provided in
Section 3.2(a)(iii) of the Merger Agreement, provided any remaining balance of the
Intercompany Receivable that has not been converted on or before the Merger Effective
Time shall be so converted at the Effective Time, and Westar shall provide written notice
to Western of its choice of conversion options on or prior to the Cut Off Date. Western



shall use all proceeds received from Westar as provided above or from the exercise by
Westar of its rights under the Westar Option to reduce or minimize its debt. This )
amendment may be terminated if (x) the Kansas Corporation Commission (the
“Commission”) issues an order with respect to the restructuring of Western’s assets, debt
or the matters covered by this Section 2.02 which is inconsistent with this amendment, or
(y) the Commission staff (the “Staff””) on its own or others initiate a docket with respect
to the restructuring of Western’s assets, debt or the matters covered by this Section 2.02
which is inconsistent with this amendment and which causes the Rights Offering to be
terminated prior to the successful completion of said Rights Offering or Western and
Westar do not issue the rights contemplated by the Rights Offering or the Rights Offering
is not successfully completed. This amendment may also be terminated if after successful
completion of the Rights Offering, the Kansas Corporation Commission issues an Order
or Orders attempting to set aside or materially alter this Agreement or the Rights
Offering. If this amendment is terminated, the terms of this Section 2.02 as in effect prior
to this amendment shall automatically be reinstated and be in full force and effect.

If the Merger is terminated, Western will meet with the Staff within 60 days
following such termination to discuss the appropriate level of debt for Western. If
agreement cannot be reached, Western or the Staff may submit the matter to the
Commission for a hearing and an order. If the merger is terminated, Western will reduce
its total debt by at least $100 million per year, until its debt level reaches the agreed upon
debt level, or until it reaches the debt level established by a final, non-appealable
Commission order. Western will raise the funds needed to make this debt reduction by
the following options, including, but not be limited to, (i) selling Westar stock, (ii) selling
Western stock, (iii) converting the outstanding balance of the Intercompany Receivable
(expected to be approximately $291 million at the Cut Off Date) to common stock or
preference stock of Western (iv) selling assets of Westar presently owned or hereafter
acquired by Westar, or (v) taking other actions providing for an orderly reduction of such
debt. The parties acknowledge that multiple methodologies may be appropriate to
achieve such reduction in debt and the methodologies utilized will be governed by the
events existing at the time of the discussions.

Western and Westar further agree that prior to the Merger, Western will not sell
more than 19.9% of the stock of Westar, and if the Merger is terminated Western will
continue as owner of at least 80.1% of Westar’s stock, unless Western first provides not
less than 30 days advance notice to the Commission. Western agrees that other than as
allowed in the MERGER Agreement, it will not dividend Westar Industries, Inc. to
Western’s shareholders until Western or the Staff will have resolved their issues as herein
provided or will have submitted their issues to the Commission as provided in this
Agreement, or the Commission and the Parties hereto shall have otherwise agreed.

Western agrees that from the date of this Amendment, excluding the existing
credit facilities between Westar and Protection One (5155 Million Dollar credit facility),



it will not incur additional indebtedness or pledge utility assets for additional
indebtedness, for its unregulated business entities until the issues set forth herein are
resolved pursuant to the Agreement.

Section 2. Representations and Warranties. Each party hereto hereby represents
and warrants that (i) it has the power and authority and the legal right to make, deliver
and perform this Amendment, (ii) it has taken all necessary actions to authorize the
execution, delivery and performance of this Amendment, and (iii) this Amendment is
legal, valid and binding on, and enforceable against, such party.

Section 3. Continuing Effect. Except as expressly waived or otherwise agreed
hereby, the Allocation Agreement shall continue to be and shall remain in full force and
effect in accordance with its terms. This Amendment shall not constitute a waiver or
amendment of any other term, condition or provision of the Allocation Agreement.

Section 4. Governing Law. This Amendment shall be governed by, and
construed and interpreted in accordance with, the laws of the State of New York.

Section 5. Counterparts. This Amendment may be executed by the parties hereto
on any number of separate counterparts, and all of said counterparts taken together shall
be deemed to constitute one and the same instrument.

Section 6. Successors and Assigns. The provisions of this Agreement shall be
binding upon and inure to the benefit of the parties hereto and their respective successors
and assigns; provided that neither party may assign, delegate or otherwise transfer any of
its rights or obligations under this Agreement without the prior written consent of the
other party, which consent shall not be unreasonably withheld, and unless the Merger
Agreement shall have been terminated in accordance with its terms, any such assignment
shall require the written consent of Parent. If any party or any of its successors or assigns
(i) shall consolidate with or merge into any other Person and shall not be the continuing
or surviving corporation or entity of such consolidate or merger or (ii) shall transfer all or
substantially all of its properties and assets to any Person, then, and in each such case,
proper provisions shall be made so that the successors and assigns of such party shall
assume all of the obligations of such party under each of the Split-Off Documents.

IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the date
and year first above written.

WESTHRN RESOURCES, INC.

/\MVW\

e pDavio ¢. w1
Title: CURMRMAL, 4o 1 (AL ALY




WESWUS;ES, INC.
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Name: faut R Ge3r
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